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Dear Sirs, 

House of Lords Economic Affairs Sub Committee are doing an inquiry into promoters 

You have asked us to provide some input in to the above. 

How wide a problem are marketed tax schemes? 

My own view is that, outside of loan-based contractor schemes, there appears to be limited marketed 

tax avoidance at the present moment. Of course, this is based on my own experiences dealing with high 

net worth individuals and SMEs. 

That is not to say that contractor loan schemes are not a problem. However, the point I would like to 

raise is that wide ranging legislative measures to combat marketed tax avoidance do not seem necessary. 

Instead, measures should be targeted at contractor loan schemes. 

What do loan schemes look like now? 

My second point is that the loan charge is completely impotent in addressing the current variety of loan 

schemes. I am unaware of any informed person arguing to the contrary. 

Loans made directly by Employers to Employees are not within Part 7A of ITEPA 2003 – either as originally 

enacted or by the more recent legislative extensions. Unsurprisingly, the current schemes I see involve 

umbrella schemes making these direct payments rather than through a third party. Such schemes are 

not caught by Part 7A and therefore are not caught be the loan charge (even if it were repeated in future).  

There are, in my opinion, inherent weaknesses in direct loan schemes. However, it seems to me to be 

unlikely that neither Part 7A or the loan charge are at all effective in dealing with them. The danger is 

further, complex, sticking plasters are added to Part 7A (and its extensions) to catch direct schemes.  



 

 

It is clear that recent decisions – including opinions of the GAAR Advisory panel –have held that these 

loans are, in fact, in reality payments for services and therefore subject to tax. It may well be that GAAR 

is quite able to deal with all of these schemes where the party entered into them after July 2013.  

However, I also set out a slightly different approach. I set this out below. 

A suggested solution 

Managed Service Company (MSC) legislation?  

The MSC legislation was introduced in Finance Act 2007. It aimed to plug perceived gaps in the IR35 

‘intermediaries’ legislation and was a response to the mass market promoters of intermediary 

companies.  

The MSC rules supplement the IR35 provisions and are engaged where an intermediary Company is 

provided by a Provider who operates a standard service company model. If the rules do bite, they ensure 

that any payments received by the individual from the MSC are treated as employment income and PAYE 

is due accordingly.  

The definition of a Managed Service Company is contained in ITEPA 2003, s61B and the circumstances in 

which the rules bite in following sections.  

MSC and transfer of liabilities 

As stated, the MSC rules mean that payments received from the entity will be treated as employment 

income. Clearly, if all payments have already borne PAYE then there is no insufficiency to tax and the 

rules are largely irrelevant.  

However, where there has been an insufficiency this will fall, in the first instance, on the entity as the 

employer. Of course, one of the unfair elements of the loan charge is that, practically speaking, any 

insufficiency to tax ultimately falls on the individual worker rather than the employer or promoter.  

One interesting feature of the MSC rules is that they provide for a ‘transfer of debt’ from the MSC to 

‘others’. These ‘others’ include: 

• The director, or other office holder or associate of the MSC;  

• The MSC Provider, or the director, or office holder or associate of the MSC Provider;  

• Any other person who directly or indirectly has encouraged or been actively involved in the 

provision by the MSC of the services of the individual, or a director, or other office holder or 

associate of such a person 

 



 

 

A person here means a company, partnership or individual. There are, of course, some exceptions.  

An equivalent rule for all umbrella schemes where there is an insufficiency of PAYE  

The MSC rules are complex. However, there is no reason why an equivalent set of rules applying 

more generally to umbrellas needs to be complex.  

For instance, an umbrella (as properly defined) could potentially be within the scope of the rules 

automatically. If the umbrella subjects all its payments to PAYE then there is no problem at all.  

However, if that umbrella did not pay over PAYE on the full value of payments made to its workers 

then HMRC could make a counter-action for this insufficiency. This insufficiency could be transferred 

to a list of persons such as those set out above. 

One could allow a margin for error such that ‘innocent’ mistakes (eg expense errors or other innocent 

mistakes) could not be transferred.  

In the first instance, the entity would have to pay the outstanding tax. However, if it could not (or 

would not) then this liability would be transferred to the directors of the entity or associates. Of 

course, the ability to transfer to associates is helpful where the scheme is fronted by a ‘straw man’.  

This moves the jeopardy from the individual worker to the Promoter.  One is effectively saying “if 

you think your legal opinion is robust, then go ahead. But if it doesn’t work, we might be coming for 

your house.”  

The conversations I have had with promoters over the years is that the transfer of debt provisions 

under the MSC rules were of great concern to them. My view is that similar, more general umbrella 

legislation would immediately stop the majority of scheme promotion in this area.  

Commencement  

These new rules should not be retrospective.  

In my view, these rules could be adopted quickly.  

I first spoke to HMRC about these proposals in a meeting in July 2017. I have previously written to 

most MP members of the loan charge APPG and the new December 2019 cohort of MPs (whether in 

or out of APPG) about them. I also wrote to the Rt Hon Rishi Sunak earlier this year with the same 

proposal. To date, I have had one letter in response. 

Umbrella schemes 



 

 

It is clear that umbrella schemes are the ‘gateway’ to loan schemes. Therefore, it seems to me to be 

a reasonable question to ask whether umbrella schemes should be subject to some form of 

regulation. I am aware that there are ‘independent’ bodies whom will approve umbrellas, acting as 

some informal kite mark. 

However, there are questions over how effective these are at picking up loan scheme activity and 

questions over who actually owns them. 

It is my view is that there should be a truly independent body (or perhaps Government regulated) 

that audits umbrella businesses. I would imagine that ‘vanilla’ umbrellas would welcome this move 

as it would allow them to operate on a level-playing field with those making ‘capital payments’ of 

various flavours. 

If I can be of any further assistance, then please let me know. 

 

Yours sincerely 

 

Andy Wood 

Barrister ATT CTA TEP 

 


