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Dear Sabina 
 
Loan Charge APPG – views following the publish of the independent review 
 
Introduction 
 
Firstly, many thanks for the invitation to meet on Monday 20th of January. Sadly, I have a number 
of commitments which could not be re-arranged at the relevant notice.  
 
By the same token, I appreciate that you will not welcome a long and winding commentary of 
Sir Amyas’ report at late notice either. As such, I will summarise three key points (my full 
thoughts are published online1). 
 
The three points I would like to make are that: 
 

1. revising the loan charge such that it only applies to advances made after 9 December 
2010 on the basis that this is the date the law became ‘clear’ is, at the very least, highly 
arguable (“Was the law clear?”);  
 

2. The loan charge is totally ineffective in addressing ongoing contractor loan schemes 
(“The loan charge does not address existing schemes”); and 

 
3. My recommendation to curtail the promotion of such schemes is to introduce a transfer 

of a PAYE liability from an umbrella scheme to the directors and / or associates where 
there has been an insufficiency of tax (“Provisions allowing transfer of liability”) 

 
Was the law clear? 
																																																								
1	https://www.etctax.co.uk/loan-charge-independent-review-was-it-all-worth-it/	



		

 
The law was clear following the introduction of Part 7A of ITEPA 2003, the rules often colloquially 
known as ‘Disguised Remuneration’. However, these rules are properly called ‘Employment 
Income Provided Through Third Parties’. This ‘proper’ title properly describes the clear law and 
the clear limitations of these provisions. 
 
Part 7A clearly set out that these rules: 
 

• Only applied where there was a nexus between an Employer and an Employee2. As such, 
Part 7A did not apply to arrangements that made payments, for instance, on the basis of 
self-employment; and 
 

• Did not apply to direct payments. It is clear from the rules3 that payments have to be 
made by relevant third parties. The Employer and Employee are not third parties  at all 
(unless acting as Trustees) and these direct payments are clearly not caught by the rules. 

 
Here lies the problem. Part 7A dealt with the traditional EBT / loan scheme arrangements that 
were implemented before the new rules. The new arrangements were outside of the Part 7A.  
 
This is reinforced by the fact that new sections4 were introduced in to statute in April 2017 that 
created a parallel set of provisions for self-employed workers. 
 
That is not to say they ‘worked’ or couldn’t be challenged on other bases. However, it was far 
from clear that these new rules applied to all successor schemes. 
 
As such, in my view, the justification for the new December 2010 ‘cut-off’ is incorrect. 
 
The loan charge does not address existing schemes 
 
My second point is that the loan charge is completely ineffective in addressing the current crop 
of schemes.  
 
For the reasons set out above, direct loans are not within Part 7A or the recent extensions. 
Unsurprisingly, the current schemes I see involve umbrella schemes that make direct payments 
																																																								
2	see ITEPA 2003, s554A(1) 
3 See ITEPA2003, s554A(7) 
4 This was introduced in to ITTOIA 2005 which deals with trading income (clearly, a self-employed person is not 
taxed under ITEPA 2003, which deals with employment	



		

to workers. These are not caught be Part 7A and therefore are not caught be the loan charge 
(even if it were repeated). 
 
These schemes are either: 
 

• UK based; or 
• Non-UK based 

 
It appears to me that there are inherent weaknesses in both flavours of direct loan scheme so I 
am not saying I necessarily believe these schemes work. However, it is unlikely they are within 
Part 7A and, as such, likely they are not within the loan charge. 
 
The danger is further, complex, sticking plasters are added to Part 7A (and extensions) to catch 
direct schemes. However, I think there needs to be a slightly different approach. I set this out 
below. 
 
Provisions allowing the transfer of liability 
 
What is the Managed Service Company (MSC) legislation? 

The MSC legislation was introduced in Finance Act 2007. It aimed to plug perceived gaps in the 
IR35 ‘intermediaries’ legislation in relation to mass market promoters of intermediary 
companies. 

The MSC rules supplement the IR35 provisions and bite where a Company is provided by a 
Provider who operates a standard service company model. If the rules do bite, they ensure that 
any payments received by the individual from the MSC are treated as employment income and 
PAYE is due accordingly. 

The definition of a Managed Service Company is contained in ITEPA 2003, s61B and the 
circumstances in which the rules bite in following sections5. 

MSC transfer of debt 

As stated, the MSC rules mean that payments received from the entity will be treated as 
employment income. Clearly, if all payments have already borne PAYE then there is no 
insufficiency and the rules are irrelevant. 

																																																								
5	https://www.etctax.co.uk/managed-service-companies-sometimes-its-good-not-to-get-too-involved-
christianuy-ors-v-hmrc/	



		

Where there has been an insufficiency this will fall, in the first instance, on the entity as the 
employer. 

One of the unfair elements of the loan charge is that the jeopardy for any asserted insufficiency 
to tax ultimately falls on the individual worker rather than the employer or promoter. 

However, the MSC rules provide for a ‘transfer of debt’ from the MSC to ‘others’. These ‘others’ 
include: 

• The director, or other office holder or associate of the MSC; 
• The MSC Provider, or the director, or office holder or associate of the MSC Provider; 
• Any other person who directly or indirectly has encouraged or been actively involved in the 

provision by the MSC of the services of the individual, or a director, or other office holder or 
associate of such a person; 

 
A person here means a company, partnership or individual. There are, of course, some 
exceptions. 
 
An equivalent rule for all umbrella schemes where there is an insufficiency of PAYE 
 
The MSC rules are complex. However, there is no reason why an equivalent set of rules applying 
more generally to umbrellas needs to be complex. For instance, an umbrella (as properly 
defined) could potentially be within the scope of the rules automatically.  
 
If the umbrella subjects all its payments to PAYE then there is no problem at all. However, if that 
umbrella did not pay over PAYE on the full value of payments made to its workers then a 
counter-action for this insufficiency would be triggered.  
 
One could allow a margin for error such that ‘innocent’ mistakes (eg expense errors) could not 
be transferred. 
 
In the first instance, the entity would have to pay the outstanding tax. However, if it could not 
(or would not) then this liability would be transferred to the directors of the entity or associates. 
 
The ability to transfer to associates, in my mind, is important as I am led to believe that a number 
of these promoters will operate behind umbrellas where the director is essentially a ‘straw 
man’.  
 
This moves the jeopardy from the individual to the Promoter. One is effectively saying “if you 
think your legal opinion is so good, go ahead. But if it doesn’t work, we’ll be taking your house.”  



		

 
The conversations I have had with promoters over the years have made it clear that these rules 
are of great concern to them. My view is that this would immediately stop the vast majority of 
all scheme promotion in this area.  
 
Commencement 
 
These new rules should not be retrospective and should be forward facing only. In my view, 
they could easily be adopted in time for the Budget and included in the Finance Bill. 
 
If I can be of any further assistance, then please let me know 
 
Yours faithfully 
 
 
 
Andy Wood 
Barrister (Non-Practising) ATT CTA TEP 
 
ETC Tax 
	


