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Loan Charge Review – Call for Evidence  
 
 

About ETC Tax1 (“ETC”) 

 

1. ETC are a firm of tax advisers who advise across the all aspects of UK taxation for clients based in the 
UK and overseas. All advisers are Chartered Tax Advisers, members of STEP and / or qualified lawyers.  

 

2. This submission is in response to the call for evidence made by the Secretariat of the Loan Charge 
Review (“The Review”). 

 

3. It should be noted that we submitted detailed evidence to the Finance Bill 2017 Committee in October 
2017 in respect of the original proposals which can be found on Parliament’s website2. It has to be 
said, our concerns about these provisions have not changed with the passing of time. 

 

Terms of reference 

4. The terms of reference of The Review are as follows: 
 

“Scope and Objectives  

The Reviewer, with the support of a secretariat, is being asked to draw on the available evidence 
and their expertise, engaging as appropriate with stakeholders, to consider:  

• whether the Loan Charge, as it applies to individuals who have directly entered into 
disguised remuneration schemes, is an appropriate response to the tax avoidance behaviour 
in question; [Our Point 1] 
 

																																																								

1	www.etctax.co.uk 
2 https://publications.parliament.uk/pa/cm201719/cmpublic/Finance/memo/FB16.pdf 
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• whether changes announced by the government in advance of, and since, the Loan Charge 
came into effect address any legitimate concerns that have been raised about the impact on 
individuals, including affordability for those affected. [Our Point 2] 

The Review is focused on the impact of the Loan Charge on individuals who have directly entered 
into disguised remuneration schemes.” [Our Point 3] 

5. In respect of Our Point 1, and the consideration as to whether the Loan Charge is an appropriate 
response, it requires one to look at the historic developments in this area of tax. HMRC and the 
Government’s presentation of the context3 of these changes as “Contrived tax avoidance schemes” 
which they have addressed with “considerable action” is, at best, a revision of the development of 
the legislative and case law in this area.  We discuss this in Part One of the this note and forms the 
main body of our submission. 
 

6. In respect of Our Point 2, we assume that this refers to the Settlement Opportunity (and related 
announcements / assurances) offered by HMRC and time to pay arrangements. We deal with this in 
Part two of our submission. 

 
7. The use of ‘directly entered’ seems to suggest some distinction is being drawn between different 

types of users of schemes. However, this not unclear. We deal with the motivations of those entering 
the schemes in Part one of our submission. 

 

Executive summary 

 

Part one - whether the Loan Charge is an appropriate response to the tax avoidance behaviour in 
question 

 

8. In summary, it is our view that the Loan Charge is not an appropriate response. It is disproportionate 
for the following reasons:  

 

Retrospective nature: 
 

																																																								
3 Indeed, the Government have even introduced this review with one last sales pitch.	
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a. By definition, these rules are retrospective. [Para 51 et seq] This is because, the April 2019 
loan charge ‘imposes (or increases) a tax charge on income earned, gains realised or 
transactions concluded at a time before the legislation was announced. 
  

b. To claim that the transformation of capital in to income and then pretend that this income 
arises at an arbitrary date in the future to avoid accusations that it is retrospective is as 
contrived and artificial as any of the schemes in question. 
 

c. Our view is that these retrospective provisions are not ‘wholly exceptional’ and therefore are 
not consistent with the Protocol on Unscheduled Announcement of Changes to Tax Law [Para 
68 et seq] 

 

d. The provisions are not consistent with the European Convention of Human Rights (Article 1 of 
the First Protocol) as introduced by the Human Rights Act 1998 on the basis that they do not 
strike an appropriate balance between affected taxpayers and the general public. [Para 84 et 
seq] 

 

The tax position of relevant loans made prior to Finance Act 2011 was settled 

 
 

e. The case of Dextra Accessories and the resulting legislation clarified the position regarding 
the corporation tax position for contributions to EBTs and similar structures. It set out that, 
broadly, no corporation tax (CT) deduction was available until such time as the employee 
received a Qualifying Benefit. [Para 27 et seq] 
 

f. Interestingly, the corporation tax legislation accommodates the fact that a loan is not subject 
to PAYE as it is specifically excluded from being a Qualifying Benefit. In other words, as it is 
recognised it will not suffer a PAYE charge and therefore a CT deduction does not arise. 
 

g. This position (i.e. there is no CT deduction but no tax charge on the principal of the loan), with 
one exception, is the same for an Employer making a direct loan to its Employee. A direct loan 
is not within Part 7A of ITEPA 2003 to this. 

 

h. The one exception is where the loan is made to a Participator (i.e. shareholder in the 
Company). In these circumstances, a Company making a direct loan to a Participator suffers 
a temporary CT charge if the loan remains outstanding after the expiration of 9 months 
following the end of the accounting period in which it is taken out. This does not apply to EBT 
(and similar loans).  
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i. HMRC has failed many times in Court with the argument that a loan is subject to PAYE (Dextra, 
Sempra and also in the Rangers decisions) 

 
j. HMRC Manuals still reflect a difference between the position of pre-Finance Act 2011 loans 

from employee benefit trusts and those made following these new rules.  [Para 40] 
 

Part 7A of ITEPA 2003 

 
k. The law changed following Finance Act 2011 (which had partial effect from December 2010) 

which introduced Part 7A of ITEPA 2003. These new rules explicitly rejected the tax treatment 
set out above in relation to loans and decided that, where a third party (eg EBT Trustee) took 
a relevant step (eg made a loan) then this would be subject to PAYE. [Para 34] 
 

l. Again, this change of treatment is found in HMRC’s Manuals. 
 

m. If these loans were, in HMRC and the Government’s words, always taxable then why was Part 
7A necessary? 

 
n. There were no attempts to introduce retrospective measures at the time the legislation was 

originally changed as part of Finance Act 2011. These rules only affected new loans made 
after the commencement date. It seems disproportionate for the Government to once again 
revisit this type of arrangement and then, biting the cherry for the second time, to introduce 
retrospective measures in respect of the same arrangements half a decade later. 
 

The Rangers decision and existing legislation: 

 
o. The recent Rangers decision in the Supreme Court afforded HMRC an opportunity to remedy 

historic ‘disguised remuneration’ cases. It set out that similar arrangements involved a re-
direction of earnings and contributions were taxable at the time they were paid to the trust. 
 

p. HMRC should be compelled to use existing legislation and powers to pursue any outstanding 
taxes. This includes the usual powers of enquiry and ability to raise a discovery assessment. 

 
q. Further, HMRC had 12 months to issue a Follower Notice on the back of Rangers. In addition, 

it has had the ability to apply to the GAAR advisory panel if it feels that the arrangements are 
abusive tax arrangements since 2013. 
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r. Where HMRC has failed to act in the relevant time limits, then it is disproportionate for it to 
be given retrospective powers that allow it to go back 20 years to make up for its own short-
comings. 

 
s. We have acted for a reasonable number of taxpayers who have found themselves subject to 

the loan charge and are looking to settle under HMRC’s settlement opportunity. Only 8% of 
these clients have no open years (ie the window for enquiry or the raising of any other 
assessment has passed). As such, HMRC would have the ability to recover tax from 92% of 
our clients who have used these type of schemes under its existing powers and it begs the 
question why the loan charge is needed at all. We do not know whether our experience is 
representative of that of other advisers. 

 

Scheme user’s motivation / intention 

 
t. Particularly through some of the action groups, it has been postulated that many of the users 

of these schemes have been inadvertently caught up in these schemes and have, in many 
cases, been coerced in to joining them. The alternative being they would not gain any work. 
 

u. This is not something that we have any real experience or knowledge of but are prepared to 
accept that this is the case for a proportion of scheme users. 

 
v. We have seen it suggested that those who did not enter these schemes with a tax avoidance 

motive should be treated differently to those that did, regardless of the fact that the 
arrangements were similar and the result was the same. 

 

w. Our view is that this should not be the case.  One cannot evidence the absence of a tax 
avoidance motive. Particularly as, in our experience, scheme users did not obtain advice (as 
opposed to information) from the scheme promoters. Secondly, a Government should not 
cherry-pick specific professions or demographics to pay this disproportionate charge. 

 

Drawing a line under these schemes? 

 
x. The loan charge, even if this review results in the status quo being maintained, is plainly not 

sufficient to ‘draw a line’ under these schemes. The loan charge does nothing to impose a 
charge on new users of these schemes.  
 

y. To be clear, schemes continue to operate and sign up new members. 
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z. It is our view that a better directed and proportionate ‘loan charge’ would have been 
prospective from the time it was first announced and applied to any new loans (or other 
credit) advanced after that date whenever made. This would finally draw a line under these 
schemes. 

 

Part two – Changes announced [Para 107 et seq] 

 

9. It is our view that the changes announced by the government in advance of, and since, the Loan 
Charge came into effect do not address the legitimate concerns that have been raised. We make the 
following points in this regard: 
 

a. Broadly, HMRC has offered a settlement ‘opportunity’ with time to pay arrangements. 
Following criticism, HMRC and the First Secretary of the Treasury has made certain 
undertakings about how the settlement will apply. 
 

b. It is our view that the use of the settlement opportunity was the primary mechanism of the 
loan charge. The loan charge was never intended to crystallise. Instead, it was introduced as 
a bulwark and to ‘incentivise’ scheme users to settle. This can be seen by the fact that the 
loan charge in most cases would leave the taxpayer in a worse position than under the 
settlement or had they paid PAYE on the loans as they were made. [Para 131 et seq] 

 
c. We do not see how settlement of the tax in full (albeit net of fees etc) plus interest can 

rightfully be seen as an ‘opportunity’ especially, where one wants to make voluntary 
settlement, where there is mandatory voluntary restitution for closed years. 

 
d. Of course, time to pay arrangements are available. There are some administrative easements 

for those lower earners, but it is assumed that these suit HMRC as much as the taxpayer. 
 
e. In general, our experience of the settlement process is that it has not been fit for purpose. 

HMRC has clearly been under resourced (a political issue) and this has led to chaos [Para 132 
et seq]. This chaos has had a detrimental impact on taxpayers already facing having to pay 
life changing somes of money. 

 
f. Further, we have seen examples of unrealistic and unaffordable repayment offers, including 

one with payments spread over 275 years! [See Para 143] 
 
g. We cannot see how, on one hand, the Government / HMRC can deem the loans to be earned 

income for income tax purposes and, as part of the same settlement, argue that this is capital 
for the purposes of Inheritance Tax. It is darkly comedic.  [See Para 149] 
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Part three – looking forward 

 
10. There is significant content in this submission, much of it is necessarily backward facing. However, 

one cannot analyse the proportionality of the loan charge without a review of the historical 
development. However, we recognise that part of this review may be to consider how we move 
forward. 

 
a. Preferred option: Our preferred option is that the loan charge is made prospective from the 

date the proposals regarding the loan charge were first made public at Budget 2016 or, more 
reasonably, when further information regarding the changes was published in August 2016. 
This would fairly target new loans advanced after the relevant date. 
 

b. Alternative option: An alternative, albeit still unfair and retrospective, would be for 
December 2010 to be used as a ‘line in the sand’. Only loans taken from this date would be 
within the loan charge.  This would mean that those that had stopped using these schemes 
when the Government arguably had made clear its view on these schemes would be 
protected. Those using more esoteric and aggressive schemes thereafter would be within the 
scope of the loan charge (albeit the schemes could potentially be dealt with under GAAR after 
17 July 2013).  

 

c. Even the alternative option would be unfair in many respects as those with close years could 
still have them disturbed by this re-focused measure. Secondly, it would do nothing to 
assuage the concerns of those who feel they have been coerced into, or miss-sold, the 
arrangements. 
 

d. We cannot see any justification at all for the loan charge to apply before this date. Prior to 
this date the Courts, HMRC and the taxpayer were all grappling with the correct position in 
law. The true position was not established until the Supreme Court’s ruling in Rangers in 2016. 
It seems unfair that the taxpayer shoulders all of the burden for that uncertainty. 

 
e. IHT should be removed from the settlement – if it is income for income tax purposes then it 

should not be capital for IHT purposes. 
 

f. We would also recommend that the loan charge was amended so it meant those still using 
these schemes were in its scope. Perhaps this could include provisions, such as those under 
the Managed Service Company legislation transferring PAYE to the promoters. 
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Part one -  whether the Loan Charge is an appropriate response to the tax avoidance behaviour in 
question 

 

What is disguised remuneration? 

 

11. Of course, where a Company pays salary or a bonus to an employee then that is subject to income tax 
and NICs through the PAYE system. The Company will also generally receive a corporation tax 
deduction for the payment on the assumption that the funds paid were wholly and exclusively for the 
purposes of the trade (which would usually be the case) and assuming other conditions are satisfied. 
 

12. However, for many years, devices have been used to provide reward and incentives to employees. 
Clearly, tax has been a key driver, even if other factors may also be in play. 
 

13. One such device was the Employee Benefit Trust (“EBT”), which were prolific devices through the 
1990’s and the 2000’s and were used by all types of businesses. 
 

14. It usually involved the business contributing funds to a Trustee who held the money or assets for the 
benefit of the employees and perhaps their relatives. 

 

15. The Trustee would have discretion to provide certain benefits to the employee and / or his or her 
family. The contribution would receive a corporation tax deduction but, certainly prior to 
the Rangers4 decision which turned received wisdom on its head, because the funds were not put 
unreservedly at the disposal of the individual (ie they hadn’t got the use of the money) there was no 
income tax / NIC charge on the payment. 

 

16. Subsequently, the Trustees may then have made a loan to the employee. A genuine loan made to an 
employee being capital in their hands and not subject to income tax and NICs as earnings. Where 
interest was not paid then there might be a benefit in kind charge payable. 

 

17. Similarly, contractors have for many years used similar schemes where the fee paid by the end user 
for their services was paid to an intermediary. In turn, they usually receive a small salary or 
consultancy fee from the entity with the balance being paid in loans. Such a scheme might also 

																																																								

4	RFC 2012 Plc (in liquidation) (formerly The Rangers Football Club Plc) (Appellant) v Advocate General 
for Scotland (Respondent) (Scotland)	
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provide additional considerations such as whether the agency, IR35 and Managed Service Company 
rules applied. These provisions are outside the scope of this article. 

 

Corporation tax – Dextra Accessories5 and legislative amendments 

 

18. The old Schedule E, which in pre-ITEPA 2003 times dealt with income from employment, changed 
several decades ago from an earnings basis of taxation to a receipts basis. As such, FA 1989, s 43 was 
introduced to smooth out any timing differences between the year in which the employer could 
receive a deduction for payments and the employee was taxable on the receipt. 
 

19. If, following the introduction of these provisions, the accrued remuneration (technically called 
‘relevant emoluments’) was not paid within 9 months of the end of the accounting period in which it 
accrued, the new provisions meant that the associated corporation tax deduction would only arise in 
a year in which it was paid. This applied to ‘potential emoluments’ which were defined as ‘amounts 
or benefits … held by an intermediary [eg EBT Trustee], with a view to [them] becoming relevant 
emoluments’. 

 

20. The implications of this legislation were discussed in the various instalments of Dextra Accessories. At 
first instance, in September 2003, it was found that contributions to an EBT were not ‘potential 
emoluments’ and therefore a corporation tax deduction was available immediately. 

 

21. For obvious reasons, this decision set a hare racing. The law was changed mid appeal by the 
introduction of Schedule 24 to the Finance Act 2003.  This provided that payments made by an 
employer ‘to another person to use for the provision of benefits to employees’ under a ‘trust, scheme 
or other arrangement for the benefit of persons who… include… employees’ are not deductible when 
they are made, unless they gave rise to an employment income tax charge and a liability to pay 
National Insurance. 

 

22. However, the earlier ruling was overturned by the House of Lords (now the Supreme Court) who 
decided that a contribution to an EBT was a potential emolument if there was a realistic possibility 
that the sum may be used to pay emoluments. 

																																																								

5	Dextra Accessories Ltd v Macdonald (Inspector of Taxes) [2002] STC (SCD) 413 
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23. That said, certain wheezes continued to operate under those new rules (Schedule 24 which, together 

with s43, ultimately became CTA 2009, s1288 et seq).  
 

24. In summary, the legislation seeks to achieve a tax symmetry such that a Company making the 
contribution to the EBT could only receive a corporation tax relief as and when the EBT made a 
payment that gave rise to an income tax and NIC charge. Such a payment being termed a ‘qualifying 
benefit’ in the legislation. 

 

25. It is interesting that the definition ‘qualifying benefit’ explicitly excludes loans. Why would this be the 
case? Could it be because the Government and HMRC believed that a loan from an EBT was not 
subject to tax like other ‘qualifying benefits’? In other words, no income tax means no corporation 
tax deduction. 

 

26. We turn to that point next. 
 

The taxation of loans 

 

27. Despite ultimate success (eventually) on the corporation tax point in Dextra Accessories, HMRC had a 
more frustrating time in trying to argue that loans from EBTs were subject to PAYE. 
 

28. They were unsuccessful on this point in Dextra Accessories and also failed to convince a court of the 
same in Sempra Metals6. Indeed, even in the Rangers case HMRC failed to argue successfully that 
loans from EBTS were subject to PAYE (of course, we will deal with what the Supreme Court did rule 
shortly). 

 

29. As mentioned above, it seems that this was recognised in the drafting of the corporation tax 
provisions discussed above. A CT deduction is not available as a loan cannot be a qualifying benefit 
because, it is assumed, the principal is capital and not taxable earnings (and not a Qualifying Benefit). 
 

																																																								

6	Sempra Metals Ltd v Revenue and Customs Comrs [2008] STC (SCD) 1062 
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30. We say ‘principal’ because it is likely that the loan from the EBT would be treated as an ‘employer 
loan’. As such, any interest unpaid, or under paid, on the loan would be a taxable benefit. Indeed, in 
their own Manuals,7 HMRC seem to agree this position (as applies to pre-FA 2011 loans). 
 

31. In other words, the principal of the loan is not subject to PAYE or any other income tax charge and 
the quid pro quo being that the Company will not obtain a corporation tax deduction. 

 

32. The employee will pay tax on any interest underpaid. 
 

33. However, this position is clearly, at odds with HMRC’s Spotlight 5 [now withdrawn] which was 
published in August 2010 a few months before Part 7A was published. 

 

Finance Act 2011 – the Government introduces the ‘disguised remuneration’ rules 

 

34. As stated above, the Government and HMRC, had failed to obtain an authority in Court that a loan 
from such a structure was earnings and subject to PAYE. 
 

35. It was not until December 2010 that the Government announced that it wanted to treat payments 
which had been made through third parties, by employers on behalf of employees, subject to PAYE. 
This was through the introduction of ITEPA 2003, Part 7A (via Finance Act 2011) and is often referred 
to as the ‘disguised remuneration’ rules. 

 

36. Unsurprisingly, the rules picked up loans made by the third parties to an employee and sought to 
subject the amount to tax. Other payments and the use of assets would also be caught. 

 

37. These rules applied to new arrangements and also would apply to new loans or ‘relevant steps’ made 
by existing schemes. 

 

38. However, the rules did not attack existing loans from these schemes. As such, many schemes have 
essentially been locked in to a state of hibernation with substantial loans outstanding. 

 

																																																								

7	https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim26110	
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39. Of course, there was no suggestion that these rules should be backward facing and apply to any loans 
taken out since 1999. 

 
40. We set out in Appendix One EIM26110 as it stood8 prior to the enactment of Part 7A. In Appendix Two 

we set out the same Manual entry following the introduction of the same legislation. Clearly, we can 
see that a distinction is made to the treatment of loans prior to and after the introduction of Part 7A. 

 

41. We therefore it is reasonable to make a distinction between: 
 

i. Pre FA2011 scheme loans; and 
ii. Post FA2011 scheme loans 

 

42. The latter category will more than likely emanate from a scheme designed to plot its way through 
perceived (and in some cases, clear) weaknesses in Part 7A. 
 

The Government propose April 2019 loan charge 

 

43. As we have set out, pre-FA 2011, as far as we were concerned there was a logical balance between 
CT deductions and loans. Despite this, and the instructions in their own Manuals, HMRC certainly 
were not happy about this situation and had various attempts in the Court to ensure loan payments 
were caught in the PAYE net. They were unsuccessful so, as is their prerogative, they moved to have 
the law changed. 
 

44. For most in the mainstream tax planning industry, if they were or had been involved in this type of 
planning, Part 7A meant the ‘game was up’. 

 

45. If ‘that really had been that’ then we wonder whether we would be talking about the loan charge at 
all. However, for some, ‘the game is never up’ and scheme providers produced new schemes that 
purported to circumnavigate Part 7A. For example, they might reorder the order of events or were 
designed to benefit people in their capacity as a non-employee. 

 

																																																								

8	Please note, this content is copied and pasted from Tolley’s online library which provides an archive of 
HMRC Manuals.	
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46. Indeed, in addition to the April 2019 loan charge, other provisions have been introduced to address 
these successor schemes, again, retrospectively bringing them in to Part 7A and the loan charge. 
However, these changes are outside the scope of this note. 

 

47. Additionally, so-called contractor schemes have also proliferated, again arguing that they are outside 
of the Part 7A rules. 

 

48. It is our view that it is these Post FA2011 schemes that have broken the metaphorical camel’s back. 
 

49. As we are all aware, in order to address both pre and post FA2011 scheme loans, the Government has 
introduced amendments to Part 7A which apply a PAYE charge to the full amount of any loan 
outstanding on 5 April 2019. It applies to all loans taken out since 1999. 

 

50. Clearly, this has resulted in a life changing tax liability for scheme users. Contractors who have used 
this type of arrangement might be the hardest hit of all especially where they have used arrangements 
for a decade or more (and many have). 

 

Retrospective law  

 

51. Other than in the criminal field, retrospective law is not unlawful. That said, as retrospective 
legislation offends the rule of law, the presumption is that new legislation should not be retrospective. 
 

52. Indeed, this is also true of tax legislation. 
 

53. We have discussed retrospective legislation in some detail in Appendix 3 of this submission. 
 

54. The tax provision we see that is most analogous to the April 2019 loan charge is the Pre-Owned Assets 
Tax (POAT) introduced in 2005. This was a new, standalone income tax charge that was targeted at 
individuals who had already entered into ‘contrived’ Inheritance Tax (IHT) arrangements. These 
schemes essentially allowed users to remove assets from their estate for IHT purposes whilst retaining 
the ability to use the assets. 

 

55. The income tax charge levied under these provisions operates in a similar way to the employee benefit 
in kind charges. In other words, a tax charge applies to a cash equivalent value of the benefit received. 
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56. By any normal definition of the term, POAT was a ‘retrospective tax’ as it applied to arrangements 
entered in to from 1986 onwards. Of course, HMRC and the Government argued that it was simply a 
new standalone tax being introduced and therefore was merely retroactive. Rather strangely, in 
the HM Treasury Budget Summary for 2004, the Treasury stated that it ‘is not retrospective as it will 
not take effect until April 2005’ seemingly missing the fact that the tax charge applied to transactions 
entered in to up to almost 20 years ago. The big surprise is that, as far as I am aware, this legislation 
was not challenged in the Court. 

 

57. One assumes that this was because impacted parties, who would find paying the new tax or the 
unwinding of the arrangements difficult or too expensive, could elect for the assets to be treated as 
falling back in to the estate for IHT purposes. In other words, it would just render the planning 
ineffective. For these people, there would be no real cost implications of the new rules other than 
fees paid and the fact that, on death, the asset would be subject to IHT. It is unlikely that these 
changes had a severe impact on personal and family life. 

 

58. Others would of course review the position and take steps based on a cost / benefit analysis. 
 

59. Indeed, the Joint Committee on Human Rights made the following comments: 
 

‘1.48 In our view, the imposition of the new tax by clause 84 and Schedule 15 cannot strictly be 
said to be retrospective. It imposes a prospective liability, from the tax year 2005-06, in respect 
of the value of benefits received during those years [Our first emphasis]. It is true that this 
imposes, in relation to certain arrangements, a tax which was not payable at the time that those 
arrangements were entered into, but that does not make the change retrospective. A 
retrospective provision would be one which levied the charge in respect of the benefit enjoyed 
in previous years [Our second emphasis]. Such a tax would require very careful scrutiny for 
compatibility with the requirement of accessibility and foreseeability. 

‘Clause 84 imposes a prospective liability in respect of future benefits, and allows individuals who 
have already entered into arrangements whereby they have disposed of their assets to elect for 
them to be treated as part of their estate for inheritance tax purposes.’ 

60. Can parallels be drawn between the POAT legislation and the April 2019 loan charge? Of course, both 
apply a tax charge to arrangements entered in to, in both cases, up to the two decades ago. 
 

61. However, there are fundamental differences to the operation and implications of these taxes. 
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62. Firstly, POAT only sought to tax the benefit of the use of the asset going forward on an annual basis. 
The quantum of the tax charges being relatively small. So, on a property asset of £500k one might be 
paying tax on the annual rental value of, say, £25k. 

 

63. However, the loan charge is much blunter. Regardless of the length of time a loan arrangement has 
been in place (whether 5, 10 or 20 years) one is taxable on the full amount at one’s marginal rate of 
tax plus national insurance. As such, it is fairly arbitrary, converting a capital sum into income and, as 
such, is clearly taxing ‘benefits’ received or use of money provided in prior tax years. 

 

64. This seems to be a highly relevant point as (see Our second emphasis above) the fact that charge only 
applied to future benefits seems to have persuaded the Joint Committee that the charge was not 
retrospective. 

 

65. Secondly, with POAT, there was a simple way out for those economically impacted by the change. 
One could pay the income tax charge or one could elect for the asset to fall back in to the estate. With 
the latter, one being simply in the position that one would have been in had the planning not been 
entered in to in the first place (other than loss of fees). 

 

66. However, with the loan charge, one had the following options: 

a. Repay the loan – in reality, very difficult for most as a bullet payment, or series of bullet 
payments, before April 2019 which might be financially impossible; 

b. Persuade the Trustees to write off the loan – this will result in income tax and NIC and 
potentially an IHT charge; and 

c. Pay the loan charge and leave the loan in place 
d. Settle under HMRC’s settlement opportunity. 

67. Clearly, each of these would involve a life changing amount of money. 
 

68. However, the POAT analysis has been largely superseded by the publication by the Government of 
their Protocol on unscheduled announcement of changes to tax law. As such, a comparison between 
the loan charge and POAT is, perhaps, of limited value. 
 

69. This document was first published in March 2011 and set out, generally, the criteria under which tax 
changes would be announced other than at the Budget. However, for the purposes of this article, and 
in relation to retrospective tax legislation, it stated that: 
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‘The Protocol will explicitly recognise that changes to tax legislation where the change is effective 
from a date earlier than the date of announcement will be wholly exceptional’. 

 

70. Appendix 3 provides the definitions of both ‘retrospective’ and ‘retroactive’ provisions. Although, it 
might seem like splitting hairs, the difference is important. 
 

71. Ultimately, both are going to affect historic arrangements or transactions. However, retroactive rules 
apply to future benefits, income and gains whereas retrospective applies to benefits, income and 
gains enjoyed in the past. 
 

72. One first has to come to terms as to whether a loan is a benefit, income or gains. Clearly, the 
traditional position is that the loan capital is not. Only the use of that money, without paying interest, 
would be a benefit. 
 

73. However, let us say that the law has transmogrified the loan capital in to income. In this case, the loan 
(the income or benefit) has arisen in a previous year. 

 

74. As such, the April 2019 loan charge ‘imposes (or increases) a tax charge on income earned, gains 
realised or transactions concluded at a time before the legislation was announced. This is, by 
definition, a retrospective tax law. 

 

75. The corollary of this is that the Government could introduce a non-retrospective measure which 
charged to tax the use of the money going forward. However, they already do, through the benefit in 
kind provisions mentioned above. 

 

76. So, if our view is correct, and the April 2019 loan charge is retrospective then ‘so what?’ 
 

77. Well, the Protocol states that legislation may be retrospective in ‘wholly exceptional’ circumstances. 
As stated in App 2, in cases such as Huitson and St Matthews, one can easily argue that the 
retrospective changes were ‘wholly exceptional’. 
 

78. However, in our view, it is difficult to see what ‘exceptional’ issue the proposed April 2019 loan charge 
addresses other than creating an exceptionally attractive windfall for HM Treasury. Indeed, one can 
state that for a long period of time EBTS and similar devices were wholly unexceptional. 
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79. Indeed, the submission that loans are subject to PAYE has been repeatedly defeated in the Courts. 
Secondly, as described above, the corporation tax rules seem to take account of this logical position. 

 

80. Furthermore, HMRC changed the rules with effect from 2011. At this stage, they did not seek to 
apply Part 7A retrospectively. No measures were taken to clean up the old schemes. Part 7A was not 
positioned as a ‘re-clarification’ of tax law. It was clearly the introduction of new rules. 

 
81. We are often referred to Dawn Primarolo’s statement on 2 December 2004 (see Appendix Three) is 

often cited as a justification that users of these schemes should have been prepared for retrospective 
legislation. This does not stand up to scrutiny. Clearly, the statement target the use of payments in 
the form of, say, platinum sponges. Clearly, EBT’s were being used on a wide scale basis at the time 
of the statement. Had this been the necessary warning of retrospective taxation then HMRC would 
not have needed to try and combat EBTs in the courts and would simply have invoked retrospective 
legislation much sooner. Part 7A would certainly not have been needed.  

 
82. Further, Primarolo’s statement has been superseded by the Protocol. 
 

83. Our view is therefore that: 

a. The loan charge is retrospective; and 
b. It is at odds with the Governments own protocol on these matters. 

European Convention on Human Rights (“ECHR”) 

 

84. Looking outside the Protocol, as the Protocol was stated as not binding on Parliament in the St 
Matthews case, one could also ask whether the charge is compatible with ECHR. 
 

85. As discussed in Appendix three, there is no general prohibition on retrospective legislation within 
ECHR either. 
 

86. Furthermore, as many tax scheme providers and users have found to their cost, the ECHR does not 
readily lend protection in matters of tax avoidance. 

 

87. The key points, in respect of Article 1 of the First Protocol (“A1P1”) of the ECHR, which entitles 
someone to peaceful enjoyment of their possessions, are as follows 

i. Whether there is a possession; 
ii. Whether the legislation is lawful; and 
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iii. Whether the legislation is proportionate 

88. Both Huitson and St Matthews (again, Appendix three) both failed to get out of the blocks as there 
was no possession. Merely an arguable right to tax relief or that there was no tax to pay. 
 

89. However, in the case of the April 2019 loan charge, there is a possession. There is cold hard cash at 
stake, each required to pay a tax charge which, until now, did not exist. 

 

90. It is taken as read that the legislation was passed in accordance with the law.  
 
91. Finally, and crucially, is the legislation proportionate? Does it properly strike the balance between the 

taxpayers impacted by the measure and the wider public at large? In the case of both Huitson and St 
Matthews, the circumstances of these tax avoidance schemes meant that the Court felt such a 
balance was fair. 

 

92. However, we find it difficult to come to the same conclusion here. Even if one accepts that even a 
pre-2011 EBT was a tax avoidance structure, there appears to be no doubt about the tax position of 
a loan under the legislation at the time. They simply were not taxable. So, unlike the aforementioned 
cases, this cannot be described as an emergency re-clarification of the existing rules to prevent the 
haemorrhaging of tax (albeit a welcome windfall to the Treasury). 

 

93. That said, ECHR gives the Government a ‘wide margin of appreciation’ in framing and implementing 
tax policy. The question is how wide? 

 

Is there a case to discriminate? 

 

94. One could reasonably take the view that the Part 7A rules were a ‘line in the sand’. HMRC didn’t like 
the old rules (and couldn’t win in Court) so they changed them. As such, this should have been a 
warning that enough was enough. 
 

95. This would perhaps be analogous to the St Matthews SDLT case where planning was defeated by 
retrospective changes. This planning was devised after the Chancellor had already given clear notice 
that he would block any such schemes retrospectively. 

 

96. So, rather than applying to loans that have been taken out since 1999, a revised April 2019 loan charge 
could apply to those loans taken after Part 7A was introduced in 2011. This would still be extremely 
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harsh in our view but at least it would address the bigger risk takers and the more abusive 
arrangements. 

 

Is the loan charge simply unnecessary? 

 

97. Clearly, these proposals were announced prior to the decision in the Rangers. Why is this relevant? 
The decision in Rangers would seem to go right to the heart of this issue. 
 

98. Rangers featured the use of an EBT. The beneficiaries of the EBT were players and the executives of 
the club. As such they were employees, albeit well paid ones. 

 

99. In respect of the players, various side agreements and correspondence with agents had ‘promised’ 
that players coming to the club would get an amount of reward net of tax. This was made up of a 
salary payment (subject to PAYE in full) and also a contribution to the trust that could, and in all cases 
seemingly did, end up in a loan payment being made to the players by the Trustees. 

 

100. Initially, at the First Tier Tribunal and Upper Tier Tribunal, HMRC had lost on the argument that 
the loans were taxable as earnings.  

 

101. However, at the Court of Sessions, and ultimately the Supreme Court, HMRC won on a different 
argument. That is, that the payments to the trust were actually just a diversion of earnings that had 
already crystallised. In other words, if one has a right to receive the earnings, requesting that the 
payments are made to a third party does not matter. They are earnings. 

 

102. However, it seems that the entire policy rationale for the April 2019 loan charge hinge on the fact 
that the arrangements entered in to are ‘disguised remuneration’. The correct argument that HMRC 
should be advancing is that the funds paid in to the scheme are a ‘redirection’ of earnings and the 
PAYE results from that leg of the scheme. 

 

103. HMRC also had the ability to issue a Follower Notice in respect of Rangers for 12 months following 
the decision. 

 

104. We can see the attractions for HMRC having the loan charge at their disposal. However, surely it 
is correct that HMRC should be expected to collect tax through existing powers rather than through 
additional ones introduced by retrospective legislation? 
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105. Finally, let’s not forget, HMRC also has the GAAR at its disposal where schemes have been 
designed to navigate Part 7A. Indeed, a GAAR ruling was made recently in relation to a disguised 
remuneration scheme involving gold bullion. 

 
106. We have already set out that 92% of the scheme users who we have engaged for settlement 

purposes had open years which HMRC could collect disputed tax using existing powers. 
 

Part two - Whether the changes announced by the government in advance of, and since, the Loan 
Charge came into effect address any legitimate concerns that have been raised about the impact on 
individuals, including affordability for those affected. 

 

The November 2017 Settlement Terms  

 

107. In consideration of the impending Loan Charge, HMRC introduced a settlement opportunity, 
having published its settlement terms in November 2017 (‘The Settlement Terms’).9 
 

108. The Settlement Terms are offered to those who have provided their loan information to HMRC 
by 5 April 2019. 
 

109. The 2017 Settlement Terms are summarised as follows: 
 

Contractors  

110. A contractor is someone who provides services to clients that do not directly engage them. As a 
contractor, someone may be either employed or self-employed.  
 

111. The Settlement Terms provide that settlement is on a net basis and Income Tax will be payable 
on all disguised remuneration loans, rather than the gross payment. Therefore, the scheme expenses 
are not taxable.10  

																																																								

9	https://www.gov.uk/government/publications/disguised-remuneration-detailed-settlement-
terms/disguised-remuneration-detailed-settlement-terms 
10 It is worth noting that some of the schemes charged expenses at a similar rate to the tax that would 
have been payable.		
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112. Income tax is payable for years where, loans and payments were made or HMRC has an 

assessment in place or there is still time to make an assessment (protected years). Tax is calculated 
at the rate applicable in the year of the loan or payment.  

 
113. Settlement does not extinguish the underlying tax liability that arises in the historic year. 

Therefore, taxpayers wishing to settle are also required to make voluntary restitutionary payments 
to cover the tax payable in non-protected years and the underlying liability will be relieved by double 
tax relief on the voluntary payment.  

 
114. Late payment interest is only payable on a tax liability arising in protected years.  

 
115. Employed contractors are not required to pay any National Insurance contributions. In 

comparison, self-employed contractors are required to pay Class 2 and 4 National Insurance 
contributions on all disguised remuneration payments.  

Employers 

 

116. Employers are required to pay Income Tax and both Primary and Secondary National Insurance 
on contributions to the scheme, or the amount allocated within the scheme. Tax and National 
Insurance Contributions will be payable in all years where: 
 

a. a PAYE determination or protective National Insurance contributions claim in place  
b. time to make such a determination or issue a protective claim (protected years) 

 
117. As with contractors, because settlement does not satisfy the underlying tax liability, employers 

are also asked to make voluntary restitutionary contributions to satisfy any liability outside of 
protected years.  
 

118. Employers will not have to pay Income Tax or National Insurance Contributions on amounts that 
have already been paid.   

 
119. Employers are entitled to a corporation tax deduction where: 

 
 

a. The Corporation Tax return is open or within time to make an amendment; or, 
b. If there is a relevant step under Part 7A of Income Tax (Earnings and Pensions) Act 2003.  

Employees 
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120. An employee is someone who has been paid through a disguised remuneration scheme entered 
into by their employer and is not a contractor. An employee can settle in their own right, if the 
employer has not or does not wish to settle.  
 

121. An employee is required to pay the same amount of Income Tax and National Insurance 
contributions as the employer would have, had their employer settled. However, where the employer 
no longer exists, the employee will not have to pay any National Insurance contributions. 

 
122. As with contractors and employers, interest is payable on open years. Similarly, because 

settlement does not satisfy the underlying tax liability, employees are also asked to make voluntary 
restitutionary contributions to satisfy any liability outside of protected years.  

Inheritance Tax 

 

123. Many of the disguised remuneration schemes were structured using trusts as the third parties, 
resultingly an Inheritance Tax charge may arise.  
 

124. An Inheritance Tax charge arises on a payment or disposition, which results in in a depreciation 
in value of a trust.  

 
125. Many of the disguised remuneration trusts are either: 

 
a. Trusts falling within Inheritance Tax Act 1984, s86 (‘Section 86 Trust’); or,  
b. Trusts falling within Inheritance Tax Act 1984, s64 (‘Section 64 Trust’). 

 
126. Substantively, the charges arising in a Section 86 trust are where a payment or distribution is 

made from the trust. In comparison, a charge in a Section 64 trust arises on the same basis as a Section 
86 trust, plus a 10-year anniversary charge, based on the value of the assets held by the trust, every 
10-years.  
 

127. Where taxpayers intend to have their loans written off, alongside their settlement, this will 
amount to a distribution from the trust, therefore HMRC assert that an inheritance tax charge will 
arise.  

 

Repaying the Tax Liability 

128. As part of the settlement terms, HMRC has published further guidance on the repayment of any 
outstanding tax liability.   
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129. Within this further guidance, HMRC has offered two automatic repayment terms, alongside a 
further subjective consideration of the taxpayers’ situation.  
 

130. The guidance is as follows: 
 
“[…] those earning less than £30,000 and £50,000. You can pay the amount due over a period of 
up to 5 or 7 years, without needing to give any detailed financial information, where: 

 
• For payment arrangements of up to 7 years, your expected current year taxable income 

is less than £30,000 - for employees, this is your expected gross earnings, for self-
employed people, this is your expected net profit; 
 

• For payment arrangements of up to 5 years, your expected current year taxable income 
is less than £50,000; 

 
• You are no longer engaged in tax avoidance; 
 
• You gave us the information needed to settle your disguised remuneration tax affairs by 

5 April 2019; and, 
 
• You settle by the date given in our letter. 

 
If your income is higher or you need a longer period to pay, we can still help you. There are no 
defined minimum or maximum time periods for payment arrangements, but we will need more 
information. 
 
We will: 
 

• Take into account any changes in your circumstances and discuss options to manage 
your case in the best way; 
 

• Always take a realistic look at your income, assets and essential outgoings, alongside 
what you owe and any other debts; 

 
• Always consider how much you’re able to pay, and over what period; and,  

 
• Expect you to pay the outstanding amount in the fastest possible time.  
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If you think you have no realistic way of paying what you owe, you should discuss this with us 
when we contact you about your settlement.” 
 
Beyond that which we have referenced above, HMRC have also offered assurances in relation to 
repaying any outstanding liability. One of the assurances states: 

“Some users may be concerned that they might have to sell their home to pay their disguised 
remuneration liability. HMRC will not force anyone to sell their main home to pay their disguised 
remuneration debts or the loan charge. 

HMRC does not want to make anybody bankrupt. Insolvency is only ever considered as a last resort 
and will only be considered where users are either at risk of accruing further tax debt or where 
they actively avoid paying what they owe. 

HMRC considers each case very carefully and reserves the right to take appropriate action based 
on the specific circumstances.” 

Purpose of the Settlement  

131. It is our view that the settlement opportunity is and always was the primary mechanism for 
collecting unpaid Income Tax, National Insurance contributions and interest from tax payers for 
disguised remuneration. Overall, the settlement opportunity has been framed as an incentive for 
taxpayers. This is emphasised by the fact that the loan charge would leave many in a worse position 
under the loan charge, both in terms of the underlying amounts payable and the repayment method.  

Substantive Merits of the Settlement Terms  

132. We argue that HMRC’s settlement terms are not substantively fair for taxpayers.  
 

133. Firstly, there is the requirement for taxpayers to make a voluntary restitutionary contribution for 
years that are not ‘protected’. HMRC’s settlement terms are fixed and unnegotiable, therefore the 
nature of the voluntary payment is instead involuntary, as taxpayers do not have the opportunity to 
settle without making the voluntary payments. In other words, this is mandatory voluntary 
restitution. 

 
134. Secondly, HMRC seek to frame the settlement terms as a ‘settlement’. A settlement is defined by 

Collins’ Dictionary as, “[…] an official agreement between two sides who were involved in a conflict 
or argument.”11 HMRC’s settlement opportunity is merely an offer that taxpayers can either accept 

																																																								
11 https://www.collinsdictionary.com/dictionary/english/settlement  
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or reject. HMRC will not engage in meaningful negotiation on the substantive terms of the settlement. 
Therefore, this is no way representative of a settlement.   

 
135. The Loan Charge clearly overrides the existing discovery and investigatory powers conferred on 

HMRC. Resultingly, HMRC are able to use this pernicious legislative as leverage to force taxpayers into 
entering settlement on its own terms.  

Substantive Merits and Reality of the Repayment Terms  

 

Repaying the liability 

 

136. As noted, HMRC have offered minimum payment terms where taxpayers meet certain criteria, or 
alternative terms where taxpayers either do not meet the specified criteria or require more flexibility 
in their repayment arrangements.  
 

137. One issue with the minimum payment terms is that they are still wholly unaffordable for many 
taxpayers in reaching settlement with HMRC. Therefore, the settlement terms do not offer any 
comfort or relief for many taxpayers. We have found that many of those who are settling and are now 
retired, have limited or no current income and have limited or no capital wealth, the offer of a 5- or 
7-year repayment plan, offers little or no comfort and only increases stress and worry for those 
affected.  
 

138. Further, many know that they will never be able to satisfy their settlement liability and as a result, 
a guaranteed minimum repayment term offers no comfort and only elongates the process and 
uncertainty for those affected.  

 

Merits of the Settlement Process 

139. Our experience of the settlement process is that HMRC are taking far too long to correspond with 
clients, are continuously making substantive errors and correspondence is not being processed or 
‘going missing’.  
 

140. In particular, we are assisting a number of taxpayers in reaching settlement and have done so for 
over a year now. Overall, to date, we have only been able to assist less than 5% of our clients in 
reaching settlement in full. We have found that the delay in settlement is exaggerated by:  

 
a. HMRC often take more than 3 months in responding to correspondence;  
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b. HMRC do not process contemporaneous information with settlements, such as crediting 
Alternative Payment Notices (APN’s) within the settlement. For example, we have assisted a 
number of clients who have paid APN’s, however HMRC have failed to credit these payments 
in the settlement offer and therefore, we have had to ask HMRC to revise its settlement offer 
and this had added on a considerable amount of time; 
 

c. HMRC have poor systems of saving and recording authorities for agents to correspond with 
HMRC on a clients’ behalf. For example, in a number of cases, we have found ourselves 
resubmitting COMP1 Authorities or 64-8 Authorities as HMRC have refused to speak with us 
on the phone due to a lack of authority being in place, despite our reason for the call being 
due to HMRC having written to us in relation to the client; and 
  

d. In some cases, not processing any of the information that we have sent, at all. For example, 
in relation to our last point where we suggest that HMRC are not processing or are losing 
information, we have had to submit the settlement pack on three separate occasions for the 
same client.  

 
141. Again, the above exaggerates the stress and worry for taxpayers and underlines the level of 

dissatisfaction and distrust in HM Revenue and Customs by taxpayers.  

Substantive Merits of Repayment Offers  

142. Many of the repayment offers offered by HMRC have been unrealistic, unaffordable and without 
any substantive consideration of the taxpayers’ circumstances. Conversely, we have also had some 
clients receive offers that clearly exceed a lifetime. Resultingly, this raises many questions by 
taxpayers, such as whether in effect HMRC are conceding that the liability will never have to be repaid 
and also emphasises that correspondence is not reviewed by HMRC before it is sent.  
 

143. Examples in relation to the above:  
 
a. We have had one client who owes £72,798 and HMRC offered repayment of £22 per month 

over 3309 months, which amounts to 275 years. HMRC soon followed up with a letter 
revoking this letter. However, as may be envisaged, the client wanted to settle on the initial 
settlement offered and was left dissatisfied on the revocation of this offer; 
 

b. Another client with an annual income of less than £50,000 per year had been asked to repay 
£4,757 per month on their liability. This caused the client significant stress and dissatisfaction, 
and this was further exacerbated by HMRC taking months to revise its repayment offer.  

 
144. We would be happy to provide further evidence of these on request. 
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The Inability to Repay the Amount Owed or Reach an Affordable Settlement  

145. As highlighted above, HMRC has publicised: 
 

“Some users may be concerned that they might have to sell their home to pay their disguised 
remuneration liability. HMRC will not force anyone to sell their main home to pay their disguised 
remuneration debts or the loan charge. 

 
HMRC does not want to make anybody bankrupt. Insolvency is only ever considered as a last 
resort and will only be considered where users are either at risk of accruing further tax debt or 
where they actively avoid paying what they owe. 

 
HMRC considers each case very carefully and reserves the right to take appropriate action based 
on the specific circumstances.” 

146. Despite this statement, there is significant doubt surrounding HMRC’s intention for taxpayers who 
cannot reach a settlement with HMRC on the basis of affordability, for example due to being 
unemployed or retired, or those who may default on their repayments, due to the high repayments 
agreed over a long period of time.  
 

147. Without seeking bankruptcy, we are unsure how HMRC may reasonably and effectively enforce 
this debt and ultimately, this may be the only option open to HMRC. Therefore, we believe that the 
above statement may be misleading in suggesting that HMRC will not seek to apply for bankruptcy as 
ultimately, we believe that there is no other way of enforcing this debt, unless the debt is written off, 
however there is no indication of this.   

 
148. Overall, we contend that the settlement process has not been fit for purpose, has been 

significantly understaffed and had negatively impacted on those seeking settlement with HMRC.  
 

Capital or Income; Or, Capital and Income? 

149. The underlying notion of the Loan Charge is the challenge of loan payments as ‘disguised 
remuneration’. Often these loan payments are made from or via a third-party trust. Ultimately, we 
believe that the dual taxation of these loans by Income Tax and Inheritance Tax creates a confusing 
contention that these payments are both income and capital.  
 

150. In usual circumstances, a loan from a trust would amount to a loan from capital and therefore 
writing the loans off (a capital distribution) would normally be taxable according to Inheritance Tax. 
However, HMRC argue that this is income disguised as a loan. Therefore, under general principles, 
our understanding is that this can either be classified as income or capital only.  
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151. Ultimately, we believe that this dual classification is not clearly substantiated in law and outside 
of this settlement opportunity would undoubtably be challenged. However, there is no means of 
challenging the substantive settlements such as this, by definition. 
 

152. We believe that it is substantively unfair to require settlement on Income Tax and Inheritance Tax 
treatment of the same means, due to the unsubstantiated tax base for this dual tax treatment. 
Resultingly, we suggest that Inheritance Tax should not be levied on these payments.  

 
153. We would be happy to answer any queries you may have over the contents of this submission, 

whether by phone, email or in person. 

 

ETC Tax 
26 September 2019 
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Appendix one: EIM26110 – Pre FA 2011 
	

Employment Income Manual 26110 (as at November 2010).  

 
Meaning of making a loan: Loan made by third party; employee benefit trust [March 2007] 

Section 173(2)(b) ITEPA 2003 

Making a loan includes: 

• arranging a loan and 
• guaranteeing a loan and 
• in any way facilitating a loan and 
• taking over a loan from another person. 

 
Loan made by a third party – employee benefit trust 

It is not uncommon for a third party, such as an employee benefit trust (EBT), to make a loan to a 
beneficiary who is also an employee of the employer which is associated with the EBT. It is sometimes 
suggested that the loan is not an “employment-related loan” (EIM26113) because the definition of that 
term does not include a loan provided by a third party. 

Whilst it is true that the definition includes no reference to a third party loan provider, HMRC does not 
accept that the loan is not an employment-related loan. The definition of “employment-related loan” 
includes a loan made by an employee's employer. As “making” a loan includes “in any way facilitating” a 
loan, if the employer provides the money to fund the EBT, the employer is regarded as making the loan. 

Consequently for the purposes of the loan benefit rules, the EBT is ignored and the loan is treated as 
made directly by the employer to the employee. It follows that the loan is an employment-related loan. 
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Appendix two: EIM26110 – Current 
 

The benefits code: beneficial loans: meaning of making a loan: loan made by third party; employee 
benefit trust 

Section 173(2)(b) ITEPA 2003 

Making a loan includes: 

• arranging a loan and 
• guaranteeing a loan and 
• in any way facilitating a loan and 
• taking over a loan from another person. 

Loan made by a third party - employee benefit trust 
It is not uncommon for a third party, such as an employee benefit trust (EBT), to make a loan to a 
beneficiary who is also an employee of the employer which is associated with the EBT. It is sometimes 
suggested that the loan is not an “employment-related loan” (EIM26113) because the definition of that 
term does not include a loan provided by a third party. 

Whilst it is true that the definition includes no reference to a third party loan provider, HMRC does not 
accept that the loan is not an employment-related loan. The definition of “employment-related loan” 
includes a loan made by an employee’s employer. As “making” a loan includes “in any way facilitating” a 
loan, if the employer provides the money to fund the EBT, the employer is regarded as making the loan. 

Consequently for the purposes of the loan benefit rules, the EBT is ignored and the loan is treated as 
made directly by the employer to the employee. It follows that the loan is an employment-related loan. 

Employment income provided through third parties 
Finance Act 2011 introduced new rules that apply to third party arrangements used to provide for what 
is in substance a reward or recognition, or a loan, in connection with the employee’s current, former, or 
future employment See EIM45000 onwards. Where these rules apply, they take priority over the rules on 
employment-related loans. 
 
The rules apply with effect from 6 April 2011. However, certain transactions carried out between 9 
December 2010 and 5 April 2011 inclusive (including loans) are covered by anti-forestalling rules. 
See EIM45900 onwards. 
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Appendix three: Retrospective tax 
legislation 
 

What is retrospective tax legislation? 

According to the Chartered Institute of Taxation (CIOT), retrospective tax legislation is: 

‘legislation that is retrospective in the full sense of the term, in that the legislation imposes (or 
increases) a tax charge on income earned, gains realised or transactions concluded at a time 
before the legislation was announced’ 

However, the Government and / or HMRC will often argue that a provision, which appears to be backward 
facing is merely retroactive. Retroactive legislation is defined, again by the CIOT as: 

‘legislation [that] imposes a tax charge on income arising or a gain realised after the date when 
the legislation comes in to force, but that income or gain arises from transactions entered in to (or 
at least commenced) before the legislation’ 

Parliament is sovereign – can’t it do what it likes? 

Of course, Parliament is ‘supreme’ and can legislate retrospectively. However, it is constrained by both 
the European Convention on Human Rights (“ECHR”) and also other EU provisions.  

That said, even this moderation may be removed where such provisions are proportionate. In other 
words, they do not upset the balance between individual taxpayer and the general public at large. 

Prohibition against retrospective criminal legislation 

Of course, this make sense.  

Fundamental to the ‘rule of law’ is that one should not subsequently be criminalised for conduct that was 
perfectly legal at the time one carried out that conduct. 

This is enshrined in Article 7 of the European Convention of Human Rights (“ECHR”).  

What about tax law? 

There is no general prohibition on retrospective tax law. 
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In 2005, the ICAEW tax faculty produced a note (TAXREP 8/05) around retrospective tax legislation largely 
as a result of the Dawn Primarolo statement (See below). It stated that they were opposed to 
retrospective tax legislation ‘in principle’. This was, at that time, for three reasons: 

• It failed the test of certainty; 
• The legal basis for retrospective legislation was ‘now questionable’ under EU law; and 
• It undermines the credibility of the UK tax system 

 

In a document published on 18 July 2012 by the Library of the House of Commons entitled Retrospective 
taxation: earlier debates these concerns were countered (or at least it attempted to summarise the real 
objections to these points) as follows: 

• The battle between scheme providers and HMRC has gone on for so long, that one should not be 
surprised if one uses a scheme and therefore has to pay the money back – even via a retrospective 
change in the law; 

• Retrospective tax legislation is not, in itself, prohibited by ECHR – the key question is whether the 
backdating of the legislation strikes a fair balance between those affected positively and those 
affected negatively; and 

• That, in relation to some of the esoteric remuneration tax planning entered in to around the time 
of the Primarolo statement, it was actually these schemes that were undermining the credibility 
of the UK tax system 
 

Later, in 2010, The Chartered Institute of Taxation issued a discussion paper (“CIOT discussion paper”) on 
Retrospective Taxation as a response to what it saw as ‘the increasing use of retrospective action in the 
tax system’. 

The CIOT discussion paper 

The CIOT stated that they ‘do not say that there is never a case for retrospection…However it is something 
that should be used with extreme care and justified at length’ 

At this time, the CIOT argued that the Government should ‘develop and adopt a clear statement’ on the 
use of retrospective legislation. As it happened, the Government did precisely this in the form of its 
Protocol on unscheduled changes in tax law (“The Protocol”) published in March 2012 (see below). 

Broadly, the CIOT was quite happy for retrospective legislation to be used to correct anomalies which 
would essentially assist the taxpayer. 

Secondly, they were also open to changes by Ministerial Statement where an announcement is made to 
counter a specific arrangement (sometimes draft legislation is provided as well). This, one supposes, is 
not really retrospective as it draws a line in the sand from today and applies to transactions thereafter. 
However, this was subject to such announcements being: 
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• Carefully targeted; 
• Precise enough regarding the timings and also the target of the new rules; and 
• Provide for debate and / or consultation 

 

However, outside of these two areas, the CIOT was of the view that there should be a ‘general 
presumption against retrospective legislation’. 

The Rees Rules 

In April 1978, the then Chancellor Denis Healy announced two measures blocking ‘highly artificial [tax 
avoidance] schemes.’ He went on to announce that:  

‘the time has come to not only stop the particular schemes we know about but also…[those] of a 
similar nature that can be marketed in the future. So the provisions I shall be introducing this year 
to deal with artificial avoidance by certain partnerships dealing with commodity futures will go 
back to 6 April 1976.’ 

These were controversial measures and induced a response from Peter Rees MP who stated that 
retrospective legislation should only be introduced in limited circumstances and that certain safeguards 
should be provided. He suggested the following criteria: 

1. Any warning of retrospective tax legislation must be precise and identify exactly what the target 
is; 

2. The issues should immediately be referred to a technical committee in order to devise the precise 
legislative provisions; 

3. Once these provisions have been reached, draft clauses should immediately be published in 
advance of the Finance Bill; 

4. Without fail, the clause should be included in the next available Finance Bill 
 

In a debate over the original provisions, Geoffrey Howe stated that these rules broadly described the 
constitutional convention that had arisen in this area over the years. 

It seems that for many years these rules were adhered to and, in reality, there were few instances of 
legislation being backdated to a time before the announcements. Indeed, it was accepted that this would 
only be done in ‘exceptional cases’. 

The Dawn Primarolo statement (2 December 2004) 
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On 2 December 2004,  Dawn Primarolo, then the Paymaster General, announced  that she was introducing 
measures to counter tax schemes seeking to provide tax efficient, or tax free, remuneration. 

In this statement, she described how HMRC and the Government were ‘not always able to anticipate the 
ingenuity and inventiveness of the avoidance industry’. In this regard, she was ‘giving notice of the 
Government’s intention to deal with arrangements that emerge in future’. 

This was seen as problematic by the tax and legal professions for the three reasons set out in the ICAEW 
paper discussed above. 

Huitson12 

From a UK retrospective tax case law perspective, Huitson is seminal. 

The case concerned an independent contractor. He was resident in the UK and also carried out his trade, 
as an electrical contractor, in the UK. 

He sought to avoid UK tax on his income through a marketed tax arrangement operated through the Isle 
of Man that aimed to take advantage of the Double Tax Treaty (“DTA”) between the UK and the Isle of 
Man. 

Essentially, it was asserted that before the change in the legislation, the effect of the UK rules and the 
DTA when taken together was that the income was not subject to tax in either jurisdiction. So rather than 
being used to avoid double taxation, the DTA was being used to eliminate pretty much all taxation. 

The taxpayer had used the scheme for seven years and had avoided income tax of almost £85k. There 
were approximately 2,500 other users of the scheme (or similar schemes). 

As a result, the Government enacted legislation ‘setting things straight’ with retrospective effect. 

The taxpayer sought a judicial review of this new legislation claiming that the retrospective changes failed 
to achieve a balance between the interests of individual taxpayer (Ie him and his fellow scheme users) 
and the general public and the measures were disproportionate. On that basis, they contravened his rights 
under ECHR. 

The High Court, subsequently supported by the Court of Appeal, determined the following: 

1. The purpose of a DTA is to prevent double taxation and not to extinguish tax in both jurisdictions; 
 

																																																								

12	Huitson, R (on the application of) v Revenue and Customs [2011] EWCA Civ 893 
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2. It is a legitimate aim of the UK to ensure that its DTAs do no more than relieve double taxation 
and should not be permitted to avoid tax completely by those both resident and conducting 
business in the UK; 

 

3. The public policy enunciated in (2) is of such importance that it can be expected that Parliament 
will introduce legislation to stop any such abuse identified; 

 

4. The policy in (2) is of such importance that retrospective legislation is justified. 
 

As such, the Court had little sympathy for Mr Huitson and deemed the use of retrospective tax legislation 
lawful. 

The Protocol 

In March 2011, the Government first published a Protocol on the unscheduled announcement of changes 
to tax law. 

This set out the criteria under which tax changes would be announced other than at the Budget.  

However, for the purposes of this article it stated that: 

 ‘The Protocol will explicitly recognise that changes to tax legislation where the change is effective 
from a date earlier than the date of announcement will be wholly exceptional’. 

It is certainly arguable that such changes being ‘wholly exceptional’ is consistent with the decision in 
Huitson. In that case, the abuse of DTAs, the artificiality of the scheme and amount of tax at stake could 
all be factors in saying that it was an exceptional case.  

Barclays case 

In February 2012, David Gauke, then exchequer secretary to the Treasury, announced by written 
Ministerial Statement that the Government would introduce legislation to block arrangements created to 
avoid corporation tax on buy-backs of corporate debt.  

The relevant legislation would apply to debt purchases that took place from the 1 December 2011, some 
three months prior to the announcement, meaning that it had retrospective effect. The written statement 
said: 

"This is not action that the Government is taking lightly. But the potential tax loss from this scheme 
and the history of previous abuse in this area, means that the Government believes that this is a 
circumstance where action to change the legislation with full retrospective effect is justified to 
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ensure that the system is fair for all and that those who seek to benefit from this aggressive 
avoidance do not get an unfair advantage." 

Here it is clear that the Government felt that the loss of tax that might emanate from the scheme justified 
a breach of the presumption that tax law should not be retrospective. As part of this thought process, it 
was felt that the immediate threat to the Treasury (and indirectly therefore the general public) was 
certainly a justification to pull the rug from under the feet of aggressive tax avoiders. 

The schemes were operated by Barclays and resulted in a reported £500m being paid back to the Treasury. 
However, despite the gloss that these were highly novel schemes that HMRC had uncovered, at least one 
of these schemes was widely known and both had been formally disclosed to HMRC. 

In this case, no decision to challenge the lawfulness of the retrospective tax legislation change appears to 
have been made.  

St Matthew -  SDLT avoidance 

Later that year in his budget speech delivered on 21 March 2012, the Chancellor made the following 
comments in relation to new SDLT anti-avoidance measures: 

"Let me make this absolutely clear to people. If you buy a property in Britain that is used for 
residential purposes, then we will expect stamp duty to be paid. That is the clear intention of 
Parliament. I will not hesitate to move swiftly, without notice and retrospectively if inappropriate 
ways around these new rules are found. People have been warned."  

So, it was clear that changes would be made without notice and retrospectively. However, this did not 
stop a slew of scheme providers tweaking the mechanics of the target of the original legislation and 
coming up with a ‘new’ scheme. 

As was made clear by the above legislation, legislation was introduced in June of the following year to 
counter those new schemes, with retrospective effect to the March 2012. Of course, this rendered those 
new schemes ineffective. 

There was a challenge to this use of retrospective tax legislation in the High Court in the St Mathews13 
case. These challenges were both based on the changes being a breach of the taxpayer’s human rights 
and can be summarised as follows: 

• Under Article 1, Protocol 1 (‘right to peaceful enjoyment of property’) of the ECHR they were 
deprived of the money they would have had if they would not have had to have paid it to HMRC; 
and 
 

																																																								

13	St Mathews (West) Ltd and others) v HMRC [2014] EWHC 1848 (Admin)	
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• Article 6 of the ECHR that the use of retrospective tax legislation deprived them of a hearing (a 
fair trial) as to the merits of the SDLT scheme 

 

Both arguments were rejected by the High Court. Huitson was the reference point and was considered 
quite carefully in this case. 

In respect of the first argument, the Court found that the thing they were deprived of was not money, nor 
any form of possession. Instead, all they had was a legal argument and this, regardless of the merits of 
the argument, was not a ‘possession’. 

Furthermore, under Article 1, Protocol 1 domestic legislation is compatible where it is lawful and 
proportionate. The court considered that the changes were lawful and were not arbitrary. Whilst the 
amendments were retrospective in application it was clear that the Government had put taxpayers on 
notice that this might happen as part of Budget 2012. It was therefore foreseeable. 

In respect of the second argument the Judge found: 

‘little difficulty in reaching the conclusion that the legislation easily satisfies the higher test of 
compelling grounds in the public interest. The interference with the Claimants rights to air their 
arguments as to the effectiveness of this artificial tax avoidance scheme was proportionate and 
justified for… the reasons… already given for reaching the conclusion in respect of Article 1, 
Protocol 1…’ 

Going on to say that: 

‘It was equally compelling justification for retrospective tax legislation that it would have the 
desirable effect that the relevant provisions of the FA2003 would operate in the manner 
Parliament intended.’ 

On this basis, the High Court refused permission for the taxpayer to seek Judicial Review of the legislation.  

This case was slightly different to the Barclays scenario. Here, a very clear announcement was made by 
Mr Osbourne that can be paraphrased as ‘we have stopped your existing schemes – if you come up with 
something similar then we will also make sure that those changes are rendered ineffective from the same 
date’.  

This should have been clear to those entering schemes, and certainly to those marketing the schemes, 
after the Budget. 

 

 


