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Consultation	-	Protecting	your	taxes	in	
Insolvency1	
	

Introduction	

The	title	of	this	consultation	is	somewhat	peculiar.	Let’s	be	clear,	the	driver	 is	not	 ‘protecting	
‘your	 taxes’	 but	 is	 concerned	 with	 protecting	 ‘HMRC’s	 taxes’.	 Even	 this	 should	 perhaps	 be	
modified	to	better	reflect	that	this	document	is	about	giving	additional	powers,	by	overturning	
an	existing	Act	of	Parliament,	to	HMRC	in	order	for	it	to	‘maximise	revenues’.			

This	time,	HMRC	is	seeking	to	‘maximise	revenues’	from	business	failures	by	ensuring	it	is	moved	
up	the	queue	of	creditors	at	the	expense	of	others.		

It	is	at	the	expense	of	others	because	there	are	very	few	(if	any)	businesses	that	act	in	isolation.	
Where	a	business	fails	and	owing	money	it	is	likely	that	it	will	owe	money	to	other	parties	and	
not	just	HMRC.	

Outline	of	the	proposals	

At	present,	HMRC	is	an	ordinary	creditor	ranking	below	preferential	and	secured	creditors	(but	
above	the	shareholder	or	individual	who	operated	the	insolvent	business).	As	such,	HMRC	will	
only	generally	receive	any	outstanding	taxes	once	those	ahead	of	it	in	the	queue	receive	their	
distributions.	

The	decision	to	scrap	Crown	Preference	was	taken	as	part	of	the	Enterprise	Act	2002.	More	about	
this	further	in	this	response.	

It	should	be	noted	that	HMRC	does	have	powers	in	relation	to	both	VAT	and	PAYE	to	transfer	a	
liability	where	the	Director	has	run	the	business	with	impropriety.	As	you	would	imagine,	these	
powers	are	restricted	as	one	is	essentially	‘piercing	the	corporate	veil’.	

	

																																																								

1	Consultation	document	published	26	February	2019	-	
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_dat
a/file/781323/Protecting_your_taxes_in_insolvency.pdf	



		

	

	

2	

The	proposed	changes	act	to	allow	HMRC	to	jump	the	queue	of	creditors.	As	such,	it	will	sit	as	a	
secondary	preferential	creditor.		This	will	mean	that	it	will	be	paid	out	after	those	with	secured	
debts	and	employees	who	are	owed	their	wages.	However,	HMRC	will	have	priority	over	other	
trade	non-preferential	creditors.	Further,	it	will	also	rank	equally	with	other	preferential	creditors	
meaning	their	right	to	a	distribution	of	the	remaining	assets	will	be	reduced.	

It	seems	that	the	provisions	are	also	retroactive	in	that	any	creditor	rights	that	exist	prior	to	April	
2020	may	be	displaced	or	diluted	upon	HMRC	becoming	a	preferential	creditor	with	effect	from	
April	2020	onwards.	This	is	plainly	unfair	and	is	anti-enterprise.	

Rationale	behind	the	proposals	

Of	 course,	 HMRC’s	 stated	 reasons	 for	 the	 proposed	 changes	 are	 laudable	 (albeit	 somewhat	
saccharine).	Further,	as	is	increasingly	the	case,	it	sets	out	only	a	limited	picture	and	one	that	
merely	supports	its	own	aims.	This	does	not	seem	to	be	in	the	spirit	of	a	genuine	consultation	
document.	One	would	expect	such	a	document	to	point	out	any	areas	of	difficulty	with	HMRC’s	
point	of	view	for	discussion	as	well	as	those	that	might	support	it.	

From	Paragraph	1.3	of	the	Consultation	document	we	are	told:	

1.3		Taxes	paid	by	employees	and	customers	do	not	always	go	to	funding	public	services,	if	
the	business	temporarily	holding	that	money	goes	into	insolvency	before	passing	the	tax	on	
to	HMRC.	Instead,	they	often	go	towards	paying	off	debts	to	other	creditors.		

1.4		The	government	has	decided	that	when	a	business	enters	insolvency,	more	of	the	taxes	
paid	 in	 good	 faith	 by	 its	 employees	 and	 customers	 should	 go	 to	 fund	 public	 services	 as	
intended,	rather	than	being	distributed	to	other	creditors,	such	as	financial	institutions.	The	
new	rules	will	come	into	force	for	insolvencies	that	commence	from	6	April	2020.		

1.6		This	measure	will	amend	Insolvency	legislation	to	move	HMRC	up	the	creditor	hierarchy	
for	the	distribution	of	assets	in	the	event	of	insolvency,	but	only	for	taxes	held	by	a	business	
(this	include	individuals	and	partnerships)	on	behalf	of	their	customers	and	employees.		

1.7		This	change	will	enable	a	larger	proportion	of	those	taxes	that	have	been	paid	to	fund	
public	services	be	used	as	intended.		

1.8		The	change	applies	to	certain	tax	debts	paid	by	employees	and	customers	-	VAT,	PAYE	
(including	 student	 loan	 repayments),	 Employee	 NICs	 and	 Construction	 Industry	 Scheme	
Deductions.	HMRC	will	remain	an	unsecured	creditor	for	taxes	directly	on	businesses,	such	as	
Corporation	Tax	and	Employer	NICs.		
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It	is	our	view	that	an	Employee,	where	PAYE	has	been	withheld	at	source,	would	care	very	little	
about	whether	any	funds	left	in	the	business	were	paid	to	HMRC	in	preference	to,	say,	a	supplier	
to	the	business.	Further,	they	might	also	be	more	concerned	that	funds	should	equally	be	applied	
to	shore	up	an	unfunded	pension	scheme.	

Similarly,	our	view	is	that	most	customers	would	be	sympathetic	to	a	business	failing	and	would	
not	necessarily	expect	that,	say,	any	VAT	they	had	paid	should	be	paid	to	HMRC	over	and	above	
a	supplier	to	that	business.	Indeed,	would	they	agree	that	HMRC	should	rank	in	preference	to	a	
pension	scheme	liability?2	

As	you	will	see	from	the	above,	HMRC	have	largely	overlooked	one	of	the	key	participants	in	the	
supply	chain.	There	is	limited	reference	to	the	needs	of	suppliers	and	other	creditors	in	this	entire	
report,	other	than	the	limited	reference	in	the	Impact	Assessment.	Further,	the	position	of	other	
creditors	is	one	of	the	main	reasons	the	Enterprise	Act	removed	the	Crown	Preference	in	the	first	
place.	This	is	discussed	in	the	next	section.	

It	is	our	view	that	HMRC	should	be	more	honest	about	its	motivations	here.	Rather	than	sugar-
coating	this	as	an	employee	and	customer	issue	it	should	be	positioned	as	a	way	for	HMRC	to	
‘maximise’	its	tax	take	from	failed	businesses.	

The	Enterprise	Act	2002	(“The	Enterprise	Act	2002”)	

These	proposals	essentially	overturn	one	of	the	‘important	and	integral’	aims	of	the	Enterprise	
Act.	

In	July	2001,	The	Rt	Hon	Patricia	Hewitt	MP	as	Secretary	of	State	for	Trade	and	Industry	published	
a	report	called	‘Productivity	and	Enterprise:	 Insolvency	–	A	Second	Chance’3.	This	White	Paper	
was	a	forerunner	to	the	Enterprise	Act.	

In	the	Executive	Summary,	it	concluded	that:	

Finally,	 as	an	 important	and	 integral	 part	of	our	proposals,	we	 shall	 proceed	with	 the	
abolition	of	Crown	preference	in	all	insolvencies	a	step	which	will	bring	major	benefits	to	
trade	and	other	unsecured	creditors,	including	small	businesses	

This	was	further	elaborated	upon	in	the	main	body	of	the	White	Paper:	

																																																								

2	Of	course,	these	represent	our	own	views	and	there	is	no	empirical	data	to	support	this.	
However,	HMRC’s	assertion	seems	to	be	as	equally	base-less.	
3https://webarchive.nationalarchives.gov.uk/+/http:/www.insolvency.gov.uk/cwp/cm5234.pdf	
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2.19	 Finally,	 as	 an	 important	 and	 integral	 part	 of	 this	 package	 of	 measures,	 we	 will	
proceed	with	the	abolition	of	Crown	preference	in	all	insolvencies.	Preferential	claims	in	
insolvency	 originated	 in	 the	 late	 19th	 century,	 but	 in	 recent	 years	 the	 trend	 in	 other	
jurisdictions	has	been	towards	restricting	or	abolishing	Crown	or	State	preference	as,	for	
instance,	in	Germany	and	Australia.	We	believe	that	this	is	more	equitable.	Where	there	
is	no	floating	charge-holder,	the	benefit	of	abolition	will	be	available	for	the	unsecured	
creditors.	Where	there	is	a	floating	charge-holder	(in	relation	to	a	floating	charge	created	
after	the	coming	 into	force	of	the	 legislation),	we	would	ensure	that	the	benefit	of	the	
abolition	of	preferential	status	goes	to	unsecured	creditors.	We	will	achieve	this	through	
a	mechanism	that	ring-fences	a	proportion	of	the	funds	generated	by	the	floating	charge.		

2.20	The	preferential	status	of	certain	claims	by	employees	in	insolvency	proceedings,	such	
as	wages	and	holiday	pay	within	 certain	 limits,	will	 remain,	as	will	 the	 rights	of	 those	
subrogated	to	them.		

The	reasoning	here	is	simple.	If	HMRC	has	no	preference,	then	other	businesses	in	the	supply	
chain	will	have	a	stronger	call	on	the	assets	of	a	business	in	the	unfortunate	event	of	a	business	
failure.	It	may	enable	them	to	recover	a	greater	amount	of	the	debts	owed	to	them	which	will	
allow	them	to	pay	their	suppliers,	employees	and	also	allow	them	to	meet	their	own	living	costs.	

Of	course,	the	abolition	of	Crown	Preference	passed	through	both	Houses	and	was	enacted	in	
the	Enterprise	Act.	The	Explanatory	Notes4	to	the	Act	state:	

Sections	251	and	252:	Abolition	of	Crown	Preference	&	Unsecured	creditors	

721.The	White	Paper	‘Productivity	and	Enterprise:	Insolvency	–	A	Second	Chance’	made	a	
commitment	to	abolish	the	Crown’s	preferential	status	in	insolvency,	and	to	ensure	that	
the	benefit	went	to	unsecured	creditors	for	companies	that	have	given	floating-charges	
after	the	provision	has	come	into	force.	

	

722.As	a	preferential	creditor,	the	Crown	can	currently	claim	its	debts	from	an	insolvent	
company	or	bankrupt	estate	ahead	of	secured	creditors,	who	hold	a	floating	charge,	and	
unsecured	creditors…	

723.The	Act	will	abolish	the	Crown’s	preferential	status…	

																																																								

4	http://www.legislation.gov.uk/ukpga/2002/40/notes/division/4/10	-	See	721	
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Essentially,	the	Explanatory	Notes	show	that	the	main	thrust	of	the	White	Paper	was	enacted	
(and	that	HMRC	did	not	stand	ahead	of	other	creditors	in	the	queue	for	payments).	

Effectiveness	of	the	Enterprise	Act	

Despite	seeking	to	‘roll	back’	one	of	the	most	‘important	and	integral’	parts	of	the	Enterprise	Act,	
HMRC	sets	out	no	evaluation	of	these	important	reforms.	

There	seems	little	publicly	available	evaluation	of	the	reforms.	One	such	document	was	produced	
by	the	Insolvency	Service	in	20085:	

‘1.3	Key	Findings		

The	evidence	from	the	evaluation	indicates	that	the	EA	has	had	some	success	in	the	
following	areas	(see	also	section	3.1):-		

• 	…..		
• 	Increasing	returns	to	secured	and	preferential	creditors	(Section	3.10).”	

Clearly,	as	 far	as	 this	 report	goes,	 there	was	evidence	 to	suggest	 that	 the	Enterprise	Act	was	
meeting	expectations	in	terms	of	increasing	returns	to	creditors.	

HMRC	should	be	made	to	set	out	the	case	for	‘rolling	back’	these	provisions.	

Impact	Assessment	

The	Impact	Assessment	states	the	following:	

“Other	unsecured	creditors	–	such	as	suppliers	–	are	usually	unable	to	recover	any	of	their	
debts	and	so	most	will	be	unaffected.	They	currently	only	recover	4%	of	debts	owed	on	
average.”	

Firstly,	there	is	no	authority	for	this	figure.	

																																																								

5https://webarchive.nationalarchives.gov.uk/20080610162953/http://www.insolvency.gov.uk/i
nsolvencyprofessionandlegislation/legislation/EA02CorporateInsolvencyReport.pdf	
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Secondly,	even	if	 it	were	correct,	there	could	well	be	unsecured	creditors	who	are	recovering	
well	 in	excess	of	 this	amount.	For	example,	one	would	assume	that	most	cases	of	 insolvency		
result	nothing	being	 recovered	by	unsecured	creditors.	However,	as	 such,	 in	other	cases,	 the	
amounts	 recovered	will	 be	 far	 in	 excess	 of	 4%.	 It	 seems	 strange	 that	 HMRC	 feel	 that	 these	
businesses	being	deprived	of	these	funds	is	collateral	damage	to	the	pursuit	of	its	own	goals.	

Thirdly,	this	does	not	acknowledge	the	fact	that,	by	giving	HMRC	preference,	other	creditors	are	
also	being	affected,	including	other	preferential	creditors	as	more	creditors	will	want	a	slice	of	
the	same	sized	pie.	Again,	it	was	also	this	type	of	creditor,	and	not	just	unsecured	creditors,	that	
the	Enterprise	Act	was	trying	to	assist.	

The	Impact	Assessment	notes	that	by	2022/23	these	measures	will	bring	in	£185m	per	annum.	
Clearly,	this	must	be	at	the	expense	of	business	owners	and	other	hard-working	people	whose	
creditor	rights	have	been	displaced.	

Conclusion	

Of	course,	if	one	asks	a	creditor	whether	he,	she	or	it	wishes	to	be	at	the	front	of	the	queue	then	
one	should	not	be	surprised	if	the	answer	is	‘yes’.	

HMRC	is	now	tasked	with	‘maximising	revenues’	and	therefore	it	is	unsurprising	that	it	wishes	to	
be	further	forward	in	the	queue.	

However,	HMRC	presents	no	good	reason	for	it	other	than	the	bland	assertion	that	“This	change	
will	enable	a	larger	proportion	of	those	taxes	that	have	been	paid	to	fund	public	services	be	used	
as	intended.”	Of	course,	this	is	overly	sweet	window	dressing.	

There	will	be	clear	implications	for	supply	chains	of	which	there	has	been	very	little	consideration.	
It	will,	of	course,	have	a	negative	impact	on	the	supply	chain	and	the	ranking	of	other	creditors	
of	the	Company	–	whether	preferential	or	unsecured.	These	are	likely	to	be	productive,	ordinary	
members	of	society.	They	will	undoubtedly	be	dis-advantaged	by	these	measures.	This	was	a	
specific	reason	why	the	provisions	in	the	Enterprise	Act	were	introduced	in	the	first	place.	Any	
reinstatement	of	Crown	Preference	would	be	anti-enterprise.	

There	is	no	discussion	of	the	Enterprise	Act	and	the	reasons	for	the	removal	of	Crown	Preference.	
Again,	as	HMRC	are	the	main	beneficiary	of	its	reversal,	this	is	not	surprising.	

Further,	the	restoration	of	Crown	Preference	would	be	out	of	kilter	with	other	jurisdictions	who	
do	not	have	a	similar	concept.	As	such,	these	provisions	are	a	retrograde	step.	
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It	should	be	noted	that	the	conclusion	of	the	House	of	Lords	Economic	Affairs	Committee	report	
‘HMRC	 Powers:	 Treating	 Taxpayers	 Fairly’ 6 	is	 that	 HMRC’s	 powers	 have	 been	 granted	
disproportionately	at	the	expense	of	taxpayers.	We	believe	that	the	proposed	measures	would	
be	a	further	example	of	this.	

These	proposals	are	unacceptable	and,	with	respect,	represent	a	further	‘land	grab’	by	HMRC	
to	 obtain	 further	 powers	 to	 maximise	 revenue	 at	 the	 expense	 of	 productive	 members	 of	
society	–	business	owners	and	entrepreneurs	who	are	the	drivers	of	the	economy.	

We	address	the	specific	questions	in	Appendix	one.	

	

	
	
	

ETC	Tax	
27	May	2019	

	 	

																																																								

6	https://publications.parliament.uk/pa/ld201719/ldselect/ldeconaf/242/242.pdf	
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Appendix	one	
In	answer	to	the	specific	questions	raised	in	the	Consultation:	

Question	
number	

Question	 Our	response	

1	 The	government	is	committed	
to	 increasing	 the	 priority	 of	
certain	 tax	 debts	 in	
insolvency.	 Should	 they	 be	
ranked	 as	 a	 secondary	
preferential	 creditor,	 an	
ordinary	preferential	creditor,	
or	 protected	 in	 some	 other	
way	 in	 the	 event	 of	 an	
insolvency?		

	

As	 per	 our	 detailed	 response	 above,	 the	
Consultation	 does	 not	 make	 a	 compelling	 case	
that	PAYE	or	VAT	should	be	protected	by	making	
HMRC	a	preferred	Creditor.	 In	 fact,	 it	makes	no	
real	case	at	all.		

It	provides	no	assessment	of	the	consequences	of	
the	 changes	 in	 the	 Enterprise	 Act	 2002	 (“the	
Enterprise	 Act”)	 other	 than	 saying	 that	 taxes	
recovered	by	HMRC	are	lower	as	a	result	of	these	
changes.	Of	course,	there	can	have	been	no	other	
outcome	from	removing	Crown	Preference.	

The	Enterprise	Act	removed	Crown	Preference	to	
bring	 benefits	 to	 trade	 and	 other	 unsecured	
creditors	 by	 allowing	 them	 to	 recover	more	 on	
insolvency.	 It	 also	 noted	 that	 Crown	 Preference	
was	 outdated	 and	was	 contrary	 to	 the	 position	
taken	 by	 most	 other	 jurisdictions	 –	 something	
HMRC	have	omitted	from	their	Consultation.	

The	 only	 publicly	 available	 evaluation	 of	 the	
Enterprise	 Act	 changes	 appears	 to	 have	 taken	
place	 in	 2008	 by	 the	 Insolvency	 Service.	 This	
review	seemed	to	suggest	the	Enterprise	Act	was	
meeting	expectations.	

The	 Consultation	 itself	 does	 not	 tell	 us	 why	 it	
believes	that	the	scrapping	of	Crown	Preference	
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was	wrong	–	other	than	the	fact	that	HMRC	has	
been	 able	 to	 collect	 less	 taxes	 as	 a	 result.	
However,	this	was	a	certainty	of	scrapping	Crown	
Preference	

The	reason	set	out	is	that	this	is	to	address	some	
dissatisfaction	from	employees	and	customers	is	
fanciful.	 The	 real	 reason	 that	 HMRC	 wants	 the	
Enterprise	Act	2002	 rolled	back	 is	purely	one	of	
revenue	 generation.	 Sadly,	 HMRC	 does	 not	
believe	it	can	be	honest	about	its	intentions.	

It	 should	 be	 noted	 that	 the	 conclusion	 of	 the	
House	 of	 Lords	 Economic	 Affairs	 Committee	
report	‘HMRC	Powers:	Treating	Taxpayers	Fairly’	
is	 that	 HMRC’s	 powers	 have	 been	 granted	
disproportionately	 at	 the	 expense	 of	 taxpayers.	
The	 proposed	 measures	 would	 be	 a	 further	
example	of	this.	

2	 Would	 any	 of	 the	 taxes	
included	in	this	measure	pose	
any	 particular	 challenges	 to	
insolvency	 office	 holders	
when	 they	 process	 HMRC	
claims?		

	

We	 are	 not	 insolvency	 practitioners	 so	 have	 no	
view	on	this.	

3	 Do	 you	 foresee	 additional	
administrative	burdens	falling	
upon	 individuals,	 businesses	
or	 insolvency	practitioners	as	
a	 result	 of	 this	 measure?	 If	
any,	 how	 might	 they	 be	
lessened?		

	

We	see	none.	
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4	 Do	 you	 consider	 the	
objectives	 of	 any	 type	 of	
formal	 insolvency	 procedure	
will	 be	 adversely	 affected	 by	
this	 measure?	 If	 so	 please	
evidence	 or	 explain	 why.	
Please	suggest	how	we	could	
mitigate	against	this.		

	

We	 are	 not	 insolvency	 practitioners	 so	 have	 no	
view	on	this.	

5	 Are	 there	 any	 transitional	
issues	 that	 we	 need	 to	 take	
into	 consideration	 in	
implementing	this	measure?		

	

It	 seems	 that	 these	 rules	 are	 designed	 to	 have	
retroactive	effect.	

For	 instance,	 an	unsecured	debt	 incurred	 in	 Jan	
2020	 will	 rank	 equally	 with	 HMRC.	 However,	 if	
these	provisions	are	introduced	in	April	2020	then	
HMRC’s	 debt	 will	 suddenly	 overtake	 and	 rank	
above	it	where	an	insolvency	event	occurs.	

By	the	same	token,	a	preferred	debt	 incurred	 in	
Jan	2020	will	rank	above	HMRC.	However,	if	these	
provisions	 are	 introduced	 in	 April	 2020	 then	
HMRC’s	debt	will	suddenly	rank	pari	passu	with	it	
should	an	insolvency	event	occurs.	

	

This	 is	 retroactive,	 clearly	 unfair	 and	 anti-
Enterprise.	

	

		
6	 In	 your	 view,	 are	 there	 any	

other	considerations,	or	other	
potential	 impacts	 that	 HMRC	

The	 proposals	 are	 flawed	 and	 risk	 negatively	
impacting	business	owners.	

No	 sensible	 justification	 has	 been	 given	 to	 roll	
back	 the	 abolishing	 of	 Crown	 Preference	 in	 the	
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should	 take	 into	 account	 in	
implementing	this	measure?		

	

Enterprise	Act	other	than	the	fact	that	HMRC	will	
generate	 additional	 revenue.	 However,	 this	
additional	revenue	must	be	at	the	expense	of	the	
type	of	business	 that	 is	crucial	 to	 the	success	of	
the	UK	economy.	

7	 Do	 you	 have	 any	 comments	
on	the	assessment	of	equality	
or	other	impacts?		

	

	

	

	

For	and	on	behalf	of	ETC	Tax	


