
 
 

 
 
 

 

 

 

1st August 2018  

 

 

 

Dear  

Re: Letter from John Thompson, HMRC to signatories to Early Day Motion (“EDM”) 1239 

We are writing to you as you have signed EDM 1239. Further, we are aware that Jon Thompson, 
the Chief Executive of HMRC has written to all of the signatories of EDM 1239 providing an 
‘explanation’ as to the background of the April 2019 loan charge1. 

It appears somewhat surprising that HMRC is ‘making the case’ for the legislation to the 
lawmakers. However, as we will set out, it is our view that this ‘case’ is misleading. It is for these 
reasons that we have taken the step of writing this letter to you. 

We first wrote to the Finance Bill Committee in October 20172 to provide ‘evidence’ surrounding 
what we believed to be misguided and pernicious legislation. 

We have written a number of articles to attempt to raise awareness of these provisions. Our 
Director, Andy Wood, also met with The Rt Hon Stephen Lloyd MP last month to discuss the EDM 
and the potential impact of these changes on taxpayers. 

 

Background 

As you will be aware, these rules are designed to address so-called ‘disguised remuneration’ 
schemes. In such schemes, the general route is as follows: 

                                                        
1 This was originally set out in Schedule 11 of Finance Bill (HL 102) 2017 and which received Royal Assent 
thereafter as part of Finance (No.2) Act 2017. Hereafter, we will refer to these provisions as the April 
2019 Loan Charge. 
2 https://publications.parliament.uk/pa/cm201719/cmpublic/Finance/memo/FB16.pdf 



 
 

 
 
 

 

1. an individual was an employee of an entity; 
2. that entity engaged with an end user client for the employee to provide his services to the 

end user;  
3. The end user paid the entity a fee for these services; 
4. The employee received a salary – perhaps similar to the personal allowance – for his work 

which was subject to PAYE; 
5. The entity would make a payment to an Employee Benefit Trust (“EBT”); 
6. The trustees of the EBT would use their discretion in favour of the employee to make a 

payment as a loan. This loan being much larger than the amount paid as a salary; 
7. The loan was not taxed as it did not represent taxable earnings. However, the taxpayer is 

likely to have been paying a benefit in kind charge on the loan (assuming i interest had 
not been paid at HMRC’s official rate of interest). 

As we will set out below, the tax analysis of these steps over the years has been far from settled. 

Retrospective nature of the rules 

General 

We would first like to set out our view that this provision is retrospective in nature. The accusation 
that it is retrospective has been quickly brushed aside. Unsurprisingly, HMRC do not agree that 
the charge is retrospective and, with respect, there are many in the tax profession who agree 
with them. 

In a recent letter from HMRC, we were provided the following justification: 

‘[the charge does] not change the tax position of any previous year, or the outcome of any 
open compliance checks. It is a new charge, arising at a future date, on DR loan balances 
outstanding at that date. 

However, this definition is rather thin and, if it was correct, would be rather worrying (as set out 
below). A better definition of ‘retrospective’ legislation provided by the Chartered Institute of 
Taxation: 

“When we refer to retrospective legislation, we mean legislation that is retrospective in 
the full sense of the term, in that the legislation imposes (or increases) a tax charge on 
income earned, gains realised or transactions concluded at a time before the legislation 
was announced’ 

As such, the key is when the income or gains (ie the benefit) arose. 

When did the income or benefit arise? 



 
 

 
 
 

 

In respect of disguised remuneration schemes, realistically, if there was income, gain or a benefit 
then it arose when the loans were provided to individuals. Of course, this is precisely what HMRC 
is saying when it says that the loans “are no different to normal income and are taxable”. Clearly 
the purpose of the legislation is to attack those loans on the basis that they were ‘normal income’ 
when they were received. 

Indeed, an earlier settlement opportunity (in 2015) was offered on a basis which deemed the 
‘normal income’ to arise in the tax year in which the loan was received3. We will look at this 
settlement opportunity in greater detail below as it further contradicts4 the ‘position’ set out by 
HMRC in their letter. 

Analogous provisions 

The tax provision we see that is closest to the April 2019 loan charge is the Pre-Owned Assets Tax 
(POAT) introduced in 2005. This was a new, standalone income tax charge that was targeted at 
individuals who had previously entered into ‘contrived’ Inheritance Tax (IHT) arrangements.  

These schemes essentially allowed them to remove assets from their estate for IHT purposes 
whilst retaining the ability to use the assets.  

The income tax charge levied under these provisions operates in a similar way to the employee 
benefit in kind charges. In other words, a tax charge applies to a cash equivalent value of the 
benefit  received (ie the benefit of the continued use of assets that have been put outside of their 
estates for IHT purposes).  

POAT applied to arrangements entered in to from 1986 onwards. However, HMRC / Government 
argued that it was simply a new standalone tax being introduced and therefore was merely 
retroactive.  

This charge was reviewed by the Joint Committee on Human Rights who made the following 
comments:  

‘1.48 In our view, the imposition of the new tax by clause 84 and Schedule 15 cannot strictly 
be said to be retrospective. It imposes a prospective liability, from the tax year 2005-06, 
in respect of the value of benefits received during those years [my first emphasis]. It is 

                                                        
3 albeit HMRC were arguing that a different set of income tax rules applied to these type of 
arrangements – further illustrating the general chaos there has been in dealing with this type of scheme 
over the decades 
4 The 2015 document sets out that “HMRC is committed to fair and consistent treatment of [taxpayers]’. 
However, this is doubtful bearing in mind its inability to put forward a consistent analysis of the law. 



 
 

 
 
 

 

true that this imposes, in relation to certain arrangements, a tax which was not payable 
at the time that those arrangements were entered into, but that does not make the change 
retrospective. A retrospective provision would be one which levied the charge in respect 
of the benefit enjoyed in previous years [my second emphasis]. Such a tax would require 
very careful scrutiny for compatibility with the requirement of accessibility and 
foreseeability.  

‘Clause 84 imposes a prospective liability in respect of future benefits, and allows 
individuals who have already entered into arrangements whereby they have disposed of 
their assets to elect for them to be treated as part of their estate for inheritance tax 
purposes.’  

Parallels can therefore be drawn between the POAT legislation and the April 2019 loan charge. 
Of course, both apply a tax charge to arrangements entered in to, in both cases, up to two 
decades ago.  

However, there are fundamental differences to the operation and implications of these taxes. 
Firstly, POAT only sought to tax the benefit of the use of the asset going forward on an annual 
basis. The quantum of the tax charges being relatively small. So, on a property asset of £500k one 
might be paying tax on the annual rental value of, say, £25k per annum.  

However, the April 2019 loan charge is a much blunter instrument. Regardless of the length of 
time a loan arrangement has been in place (whether 5, 10 or 20 years) one is taxable on the full 
amount of one’s loans at your marginal rate of tax plus national insurance without any deduction 
for the benefit in kind taxes paid already paid (which could be substantial5).  

As such, it is arbitrary, converting a non-taxable capital sum into income and, as such, is clearly 
taxing ‘benefits’ received or use of money provided in prior tax years.  

This seems to be a highly relevant point as (see My Second Underlining above) the fact that 
charge only applied to future benefits seems to have persuaded the Joint Committee that the 
POAT charge was not retrospective.  

Secondly, with POAT, there was a simple way out for those economically impacted by the change. 
One could pay the income tax charge going forward or one could simply elect for the asset to fall 
back in to the taxable estate. With the latter, one being simply in the position that one would 

                                                        
5 This is clearly double taxation. The benefit in kind is the tradition tax charge for the enjoyment of 
beneficial loan. April 2019 seeks to tax the individual once again for the enjoyment of the money, albeit 
through a legislative sledgehammer. 



 
 

 
 
 

 

have been in had the planning not been entered in to in the first place (other than loss of fees to 
whoever had implemented the scheme in the first place).  

However, with the loan charge, one has the following options:  

1. Repay the loan – this is likely to be very difficult for many as a bullet payment, or series of 
bullet payments, before April 2019 which might be financially impossible;  

2. Persuade the Trustees to write off the loan – this will result in income tax and NIC and 
potentially an IHT charge;  

3. Settle with HMRC and pay the tax and interest; or 
4. Pay the tax and leave the loan in place / have the loan released 

In circumstances where they have received an Accelerated Payment Notice then these options 
are largely academic. However, each of these options is, when compared to POAT, 
disproportionately deleterious to the taxpayer. 

Conclusion on retrospection 

In any realistic / purposive sense (this could be rephrased as the ‘spirit’) of the definition, these 
provisions are quite simply retrospective. Above, we have also set out why, from a technical 
perspective, they are also retrospective. 

However, in order to sidestep the definition, the loan charge uses smoke and mirrors to achieve 
its retrospective aim.  

First of all, it decides that the outstanding loans are transmogrified in to income, which they have 
never been as a matter of law.  

Secondly, once HMRC has re-engineered its DNA, we then also hop in to a time machine and 
pretend it arose on 5 April 2019.  

The Government6 has therefore created a contrived and artificial anti-avoidance rule of which 
any scheme promoter would be proud. 

                                                        
6 The definition of retrospective provided in HMRC’s letter is deeply concerning. It it is ‘fair’ to introduce 
a tax charge as long as it does not alter previous tax years or upset any open enquiries then this is a 
worry. What about a loan from a family trust? All the Government / HMRC is required to do is gather up 
a prior benefit they do not agree with (perhaps to ‘maximise revenues), transmogrify it in to a ‘new 
income source’ and then pick a future date to tax it. This is why retrospective / retroactive legislation is 
an affront to the ‘rule of law’. 



 
 

 
 
 

 

Of course, retrospective tax rules are not unlawful. We are aware of this. However, they do need 
to be justified in terms of the Protocol7 on Unscheduled announcement of changes to tax law 
which requires them to be ‘wholly exceptional’. As we will see below, the history of these 
arrangements renders the loans from these schemes anything but ‘wholly exceptional’. 

Unlike the POTAS rules discussed above, these measures have not been considered by the Joint 
Committee on Human Rights and there are no plans to do so. This has been confirmed to us in 
writing by the Committee. 

Mr Thompson’s covering letter 

In his covering letter that accompanies the Annex, Jon Thompson states that: 

“Income is paid in the form of loans…Loans are not taxable, but these are loans in name 
only… HMRC has proven in Court that they were taxable…” 

It is correct, to state that loans from EBTs are not taxable. However, he then goes on to say that 
‘HMRC has proven in Court that they are taxable’. Quite simply, this is erroneous. 

The seminal cases of Dextra8, Sempra9 and, even, Rangers10 (which I expand upon below) have all 
found that the loans are not taxable. 

This position was admitted by HMRC in their guidance documents that accompanied the previous 
Contractor Loan Settlement Opportunity (“CLSO”) which closed in 2015. 

This guidance stated: 

“A number of tax decisions about cases involving loans from an Employee Benefit Trust 
(EBT) have been decided in the taxpayer’s favour.  

…decisions such as Murray [Rangers], Dextra and Sempra, … considered whether loans to 
employees from their employer’s EBT were taxable as earnings. In these cases, it was found 
that the loans were not taxable as earnings - although the Murray case is not yet final and 
remains to be decided” 

                                                        
7 They also need to comply with Article 1 Protocol 1 of the European Convention on Human Rights 
8 Dextra Accessories Ltd v Macdonald (Inspector of Taxes) [2002] STC (SCD) 413  
9 Sempra Metals Ltd v Revenue and Customs Comrs [2008] STC (SCD) 1062 
10 RFC 2012 Plc (in liquidation) (formerly The Rangers Football Club Plc) (Appellant) v Advocate General 
for Scotland (Respondent) (Scotland) 
 



 
 

 
 
 

 

Indeed, although the Rangers case (referred to here as Murray) found in HMRC’s favour it was 
not because the loans were taxed as earnings. Instead, it was found that the contributions to the 
trust were earnings at that time they were paid to the trust.  

In addition, to the fact that it was not found that these loans were taxable, it is also the case that 
none of these cases found the loans to be anything other than genuine loans. Further, we are not 
aware of HMRC actively pursuing this point in investigations in to scheme users. 

Again, in the documentation surrounding the CLSO it states that “ the trustees retain the power 
to recall the loans. IHT recognises the existence of the loans, following the legal form of the 
documents and any charges which arise from the events which involve them”. Can it really be the 
case that a loan can exist for the purposes of IHT but not be a real loan for the purposes of income 
tax and National Insurance Contributions? Of course, the only sensible answer is no. 

Further, it follows that if the loans were not genuine then it would surely be an option for the 
individual to argue that he has no loan at all for the purposes of the loan charge. It cannot be 
outstanding if it never really existed? Instead, it was earned income at the time it was paid and 
his employer should have withheld PAYE. His or her employer being liable for the PAYE. This is 
precisely the position decided by the Supreme Court in Rangers which, perversely, HMRC is so 
keen to displace. This is because it would fetter their ability to collect historic liabilities in many 
cases.  

It should also be noted that, in his ruling, Lord Hodge found that the liabilities could not be 
switched to the employee. As such, they remained the liabilities of the employer. Of course, 
HMRC has seen the loan charge as an opportunity to go after the individual employees rather 
than the employers as this is seen as a softer option. 

Mr Thompson also states that the loans were often interest free. As described above, if they were, 
then a benefit in kind equal to the unpaid interest would have been due (and most users would 
have been reporting this income on their tax returns for many years). 

As such, it is our view that there are a number of incorrect points made in this letter. 

 

The Annex 



 
 

 
 
 

 

We will go through each of the sections in the Annex which is broadly that which is set out in the 
recent HMRC policy paper11. We will attempt not to repeat ourselves where there is overlap with 
the points made above. 

“1. Disguised remuneration 

Disguised remuneration schemes are tax avoidance arrangements that cost the Exchequer 
hundreds of millions of pounds each year. 

They seek to avoid Income Tax and National Insurance contributions by paying scheme users 
their income in the form of loans instead of ordinary remuneration. 

The loans are provided on terms that mean they are unlikely to be repaid, so they are no 
different to normal income and are taxable.” 

As described above, there is no case law which supports the general premise that loans from EBTs 
are taxable. Secondly, this was confirmed in writing by HMRC as recently as the CLSO in 2015. 

The key case law in respect of EBTs does not support that these are anything other than genuine 
loans and, once again, in the 2015 CLSO it is acknowledged that these are genuine loans. 

If the loans were not genuine, and ‘no different to normal income’ then the payments would have 
been taxable at that time and the employer would have been liable for the tax. This is supported 
by the most recent case law as per the judgement in Rangers. 

2. The charge on disguised remuneration loans 

The charge on outstanding disguised remuneration loans, known as the 2019 loan charge, was 
announced at Budget 2016 and was introduced in the Finance Act (No 2) 2017. 

The charge will apply to all loans made since 6 April 1999 if they are still outstanding on 5 April 
2019. The charge will not arise on outstanding loans if the individual has agreed a settlement 
with HM Revenue and Customs (HMRC) under existing law before 5 April 2019 

It is clear that under the ‘existing law’ the loan is not taxable for the reasons set out above.  

                                                        
11 https://www.gov.uk/government/publications/hmrc-issue-briefing-disguised-remuneration-charge-
on-loans 



 
 

 
 
 

 

Instead, the existing position following Rangers (and assuming that the arrangement cannot be 
distinguished on the facts from Rangers) is that the tax should have been collected from the 
employer at the time the contributions to the trust were made. 

Indeed, HMRC had 12 months from the 5 July 2017 following the Supreme Court’s ruling in 
Rangers in which to issue Follower Notices. These would require the upfront payment of tax from 
employers connected to similar schemes. An employer would not even be able to appeal this so 
would represent an effective measure to collect the tax under the existing law.  

The question is why HMRC has not used its existing powers to collect tax from the employers 
under ‘existing law before 5 April’ and instead is bullying individual employees wielding the threat 
of the loan charge.12 

In short, what this demonstrates is that taxpayers, HMRC and the Courts have struggled to apply 
the law in this area over decades. The Supreme Court has stated the law that the contributions 
were taxable at the time they were made and fell on the employer. However, HMRC has found 
that in many cases it is out of time to collect the tax and / or the employer will not, or is not in a 
position, to pay the tax. The easiest thing for them to do is to transfer the charge to the individual 
without any regard for the human impact. This is not the basis on which tax law should be 
introduced. 

3. Why the loan charge has been introduced 

The vast majority of people pay the right amount of tax on time, but a small number of 
individuals and businesses try to avoid paying what they owe through tax avoidance schemes. 

The charge has been introduced to tackle the use of these schemes and ensure that users pay 
their fair share of tax and contribute towards the publicly funded services we all use. This policy 
is expected to raise £3.2 billion for the Exchequer. 

Disguised remuneration schemes have always been an attempt to avoid tax. HMRC’s view has 
consistently been that these schemes are ineffective, challenging their use and publicising their 
risks. 

                                                        
12 It should be noted that, because the loan charge adds all of the loans together and treats as one big 
dollop of income in one tax year, then the average marginal rate of tax being paid on the amount will 
result in a larger tax liability. 



 
 

 
 
 

 

HMRC has failed over the decades (from Dextra in 2003 to Rangers in 2017) to prove that loans 
from EBTs are taxable. The Supreme Court in Rangers found the contributions to the EBT were 
taxable and the tax was owed by the Employer. 

As a result of the losses HMRC had sustained in the Courts, in December 2010 the Government 
announced that it wanted to make payments which had been made through third parties, by 
employers on behalf of employees, subject to PAYE. This was through the introduction of ITEPA 
2003, Part 7A (via Finance Act 2011) and is often referred to as the ‘disguised remuneration’ rules.  

Unsurprisingly, these rules caught future loans made by the third parties to an employee and 
subjected the amount to tax.  

These rules would not only apply to new arrangements but also to new loans made by existing 
schemes. However, the rules did not attack existing loans from these existing schemes. As such, 
many schemes have essentially been locked in to a state of hibernation with substantial loans 
outstanding.  

There was no suggestion at this time that these rules should be backward facing and apply to any 
loans taken out since 1999.  

For the reasons we will come to it is possible, and perhaps useful, to make a distinction between: 

1. Pre-FA2011 scheme loans; and  
2. Post-FA2011 scheme loans  

Undoubtedly, the latter category of loan scheme being more artificial as they were designed to 
skirt through the gaps and deficiencies in the 2011 legislation. For most in the mainstream tax 
planning industry, if they were or had been involved in this type of planning, Part 7A meant the 
‘game was up’.  

However, there was, and remains, a core of promoter for whom the game is never up. New 
schemes arose that purported to circumnavigate Part 7A. For example, they might reorder the 
mechanics – such that the ‘loan’ was made first and the ‘payments’ to the EBT were made 
subsequently. Also, schemes that benefitted people in their capacities as non-employees also 
proliferated13.  

It seems to us that, notwithstanding our opposition to retrospective legislation in all forms, a case 
could be made for treating pre-2011 loans more favourably to post-2011 loans on the basis that 
                                                        
13 It is important to note that Part 7A made no attempt to catch anything other than arrangements 
based around an Employer / employee relationship 



 
 

 
 
 

 

‘a line was drawn in the sand’ by Part 7A. Indeed, this was a line within many firms and taxpayers 
did not cross it. However, after their existing schemes were essentially grandfathered under 
FA2011 (as long as, for all intent and purpose, they were left untouched) they had a legitimate 
expectation that these schemes would not be hit with a penal tax charge almost a decade later. 

This leads us on to the next point and that is the charge will ‘raise £3.2 billion for the Exchequer.’ 
This is an attractive proposition for the Government and a real incentive for an organisation like 
HMRC which has publically abandoned its mission statement of ‘collecting the right amount of 
tax’ to ‘maximising revenues’. 

However, it does not consider the deleterious impact this will have on many families both 
financially and in terms of mental welfare. We do not generally deal with many contractors as a 
firm but, because we have written several articles on this issue, we have taken many phone calls 
from those affected by the changes. Although some have the means to deal with it, these are in 
the minority and many more simply cannot (even with time to pay arrangements) and they will 
experience different degrees of financial misery.  

Some we have spoken to will clearly lose their homes. Others, as a result of bankruptcy, will no 
longer able to continue their current careers. We have spoken to one taxpayer who entered in to 
a scheme in 2006, he became ill in 2007 which resulted in him closing down the business and 
retiring in 2007. This was four years before the ‘disguised remuneration rules’ were introduced 
in FA-2011. However, over a decade after he retired through ill-health, he will have to pay tax on 
these loans. He has little chance of paying this and no chance of recovering financially.  

How can this be a fair outcome in the United Kingdom? 

4. Who it affects 

The charge will affect users of disguised remuneration schemes who haven’t repaid their loans 
or signed a contract for settlement with HMRC by 5 April 2019. 

It is estimated that up to 50,000 individuals, or less than 0.2% of individual Income Tax payers 
in the UK, will be affected by the loan charge. 

Based on the information available, 65% of those affected work in the business services sector. 
This includes professions such as management consultants and IT consultants. Ten per cent 
work in construction. Fewer than 3% work in medical services (doctors and nurses) and 
teaching. 



 
 

 
 
 

 

Disguised remuneration schemes users, on average, earned twice as much as the average UK 
taxpayer. Seventy per cent of users have used these schemes for 2 years or more. Repeated use 
of disguised remuneration schemes will inevitably result in large tax liabilities. 

We would suggest that the figure of 50,000 is a gross under-estimation. We have reason to 
believe that there are single disguised remuneration schemes which have seen 20,000-30,000 
members pass through them over the decades. 

As stated above, we do not deal with a large client base of contractors so we cannot comment on 
the breakdown of HMRC’s other figures.  

“What the loan charge means for scheme users 
 

Scheme users who don’t come forward and sign a contract of settlement with HMRC by 5 April 
2019 could have to pay more when the loan charge is applied. Detailed settlement terms were 
published online on 7 November 2017 to help users understand what settling means for them. 

HMRC is writing to those affected to encourage people to come forward and settle under 
existing law before the loan charge applies.’ 

It is an interesting point that the loan charge has generally been ‘sold’ on the basis that it ensures 
that everyone pays their ‘fair share’. However, this is an admission of the obvious fact that the 
loan charge requires someone to pay far more tax then would seem ‘fair.’ 

This is because those loans, which have been turned in to imaginary income, are deemed to arise 
in one lump on 5 April 2019. As such, there is no ability to benefit from the lower tax bands (if 
available) from previous tax years.  

Secondly, the taxpayer would likely also have paid tax on the benefit in kind on interest foregone 
on the loan. Again, over a decade or decades, this could be a substantial proportion of the 
principal amount of the loan. 

In reality, the loan charge is to coerce taxpayers in to a voluntary settlement for a liability that 
doesn’t really exist. It should be remembered that the correct position in law is that the charge 
fell on the employer at the time the contribution to the trust was made. 

 

 



 
 

 
 
 

 

 Disguised remuneration schemes and the General Anti-Abuse Rule (“GAAR”) 

Of course, since July 2013, HMRC has also had the power to use GAAR. It is notable that HMRC 
has stated that these schemes are ‘artificial’ and ‘contrived’. It is interesting to note that whether 
something is ‘contrived’ is one of the tests under GAAR as to whether an arrangement is abusive 
and therefore potentially within GAAR. 

GAAR was implemented along with the GAAR guidance which included examples of arrangements 
that were within and outside of GAAR. These examples are instigated by HMRC (and agreed with 
the GAAR Advisory Panel) and have a statutory footing. However, this type of scheme was 
omitted from the GAAR examples despite the awareness of the existence and prevalence of these 
schemes14. It should be noted that in order to invoke GAAR, HMRC does not need to go through 
the Courts. 

It strikes us that one of the purposes of GAAR was to provide HMRC / Government with a weapon 
to attack ‘artificial’ and ‘contrived’ schemes used after July 2013 without having to resort to 
lengthy court battles and retrospective legislation. 

However, HMRC has again failed to use this existing power to clean up these schemes. 

 ‘Non-employee’ schemes 

As stated above, Part 7A of ITEPA 2003 only attempted to curtail schemes that involved a nexus 
between employer and employee. One aspect of these changes which has not been publicised in 
great detail is the fact that the loan charge will also catches schemes that until April 2017 (self-
employed / partnership schemes) and April 2018 (close companies) had not even been included 
in the general Part 7A charge. However, once the potentially old schemes find themselves within 
Part 7A from these respective dates then all of the historic loans paid will also be gathered up in 
the loan charge. 

Our alternative view of how to address these issues 

                                                        
14 Perhaps Dickinson & Ors, R (on the application of) v HMRC [2017] EWHC 1705 (Admin) at para 88 
onwards is instructive. An EBT contractor scheme was disclosed to HMRC in March 2006 under the 
DOTAS regulations. It appears from the transcript of this case that: 

• “the recorded reaction of the Revenue’s representatives to this scheme was that prima facie it 
appeared straightforward service company using an EBT and they could not see anything new or 
innovative in it” [para 96]; and  

• that the “surprising result on the taxability [of the scheme]… was regarded by the Revenue as 
correct”. [para 98] 



 
 

 
 
 

 

Employee schemes 

The fair view is that these new rules should only apply to loans from the date the legislation 
received Royal Assent. This is fair and does not involve any retrospective legislation. The charge 
should also be applied each tax year to ensure that schemes that work around the rules do not 
simply re-appear after April 2019. Of course, this does not raise the £3.2bn that HMRC claim will 
be raised by these measures.  

Although we are completely against the principle of retrospective legislation in any form, an 
argument could be made that a ‘line was drawn in the sand’ in December 2010 with the 
introduction of Part 7A which was designed to target this type of arrangement. As such, taxpayers 
with loans taken out after this date could be said to have constructive knowledge that these 
schemes were artificial (which they were) and aggressive. In other words, they should have been 
aware of the risks. However, that said, it is very unlikely that they will have been given any 
appreciation of the risks by the scheme promoters. 

In addition, as set out above, HMRC should attempt to use its existing powers under GAAR for 
scheme users after July 2013. GAAR interacts with the Accelerated Payment and Follower Notices 
regime so it should not be necessary for HMRC to take action against all schemes and scheme 
users. 

Non-employee schemes 

The distinction between pre and post-FA2011 loans is irrelevant when one one tries to apply this 
to ‘non-employee’ schemes. This is because Part 7A made no attempts to address anything other 
than arrangements between employer and employee. As such, there was no ‘line in the sand’.  

These schemes have only been caught by Part 7A from April 2017 and April 2018 respectively. As 
such, any counteraction should only take place prospectively.  

Of course, where HMRC could demonstrate to the GAAR Panel they were artificial and contrived 
then they could engage GAAR.  

Conclusion 

We apologise for the length of this letter and admire your stamina if you have made it to the end. 
Rest assured, we do not ask for any response from you.  

Mr Lloyd stated at our meeting in June that he considered these pernicious provisions a ‘matter 
of natural justice’ and we totally agree with this statement.  

As such, our belief is that EDM 1239 was quite rightly tabled and we believe your decision to sign 
it was the right thing to do. You should not err from your feeling that further Parliamentary 
discussion of these proposals is necessary. 



 
 

 
 
 

 

If you have any queries over the content of this letter, or would like to discuss any issues in 
relation to the April 2019 loan charge, then we are at your service. 

Yours faithfully 

 

 

Enterprise Tax Consultants 

 

 


